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WHETHER A MAN MAY RESIST A PUBLIC 
HORSE-WHIPPING BY KILLING HIS AN- 
TAGONIST. 

The sacredness of human life has been 
often commented upon and the earlier authori- 
ties put it above all other rights and privi- 
leges of the citizen. And thus the older 
authorities made it a duty of one assaulted, 
for instance, to retreat to the wall before he 
would be justified in taking his assailant’s 
life. This rule, however, has been abolished 
by the majority of American authorities, 
which uphold the doctrine that when a per- 
son, being without fault and in a place where 
he has a right to be, is violently assaulted, 
he may, without retreating, repel force by 
force, and if, in the reasonable exercise of his 
right of self-defense, his assailant is killed, he 
is justifiable. Runyan v. State, 57 Ind. 80, 
26 Am. Rep. 52; Beard v. United States, 158 
U. S. 550, 15 Sup. Ct. Rep. 962. 

But can a man resist a public horse-whip- 
ping by killing his antagonist? This might 
depend on the further question whether per- 
sonal liberty is as sacred as life. The Supreme 
Court of Missouri affirms that it is. In the 
recent case of State v. Bartlett, 71S. W. Rep. 
148, Justice Sherwood, speaking for the court, 
says: ‘‘It is true, human life is sacred, but 
so is human liberty. One is as dear in the 
eye of the law as the other, and neither is to 
give way and surrender its legal status in 
order that the other may exclusively exist, 
supposing for amoment such an anomaly to 
be possible. In other words, the wrongful 
and violent act of one man shall not abolish or 
even temporarily suspend the lawful and con- 
stitutional right of his neighbor.’’ 

This was acase where the deceased attempted 
to publicly horse-whip the defendant for 
circulating slanders about his brother. The de- 
fendant, after warning decedent not to attempt 
to horse-whip him, deliberately shot his anta- 
gonist who persisted in his purpose.. The 
jury under instruetions of the trial court eon- 
victed defendant of murder in the first degree. 
In reversing the judgment and discharging 
the defendant, the court takes a yery advanced 





position and gives expression to some vigorous 
and quite unusual sentiments. Speaking 
again through Justice Sherwood, the court 
says: ‘‘No man, because he is the physical 
inferior of another, from whatever cause such 
inferiority may arise, is, because of such in- 
feriority, bound to submit to a public horse- 
whipping. We hold it a necessary _self-de- 
fense to resist, resent, and prevent such 
humiliating indignity,—such a violation of 
the sacredness of one’s person,—and that, if 
nature has not provided the means for such 
resistence, art may; in short, a weapon may 
be used to effect the unavoidable necessity. 
Human liberty is an inseparable attendant 
on the sacredness of a man’s person, and will 
not last long if the latter can be ruthlessly 
invaded without peril and without punish- 
ment, save the mere imposition of a nominal 
fine, or the recovery of civil damages.’’ 





CRIMINAL RESPUNSIBILITY OF A SERVANT 
WHO QUITS WORK AT A TIME WHEN GREAT 
DANGER TO THE PUBLIC WILL PROBABLY 
RESULT FROM SUCH. RELINQUISHMENT OF 
HIS DUTIES. 


In England they have a statute the purpose 
and result of which is quite salutary, and 
which gives suggestion of a much-needed re- 
form of the unsatisfactory conditions existing 
between capital and labor in this country. 
The statute referred to is in regulation of the 
correllative duties and responsibilities of mas- 
ter and servant to the public, and is known 
technically as the Conspiracy and Protection 
of Property Act passed in 1875. This act 
provides that where an employee in any gas 
or waterworks wilfully and maliciously breaks 
a contract of service knowing, or having rea- 
sonable cause to believe, that the probable 
consequences of his doing so, either alone or 
in combination with others, will be to deprive 
a town or place, wholly or to a great extent, 
of their supply of gas or water; and where 
any person wilfully or maliciously breaks a 
contract of service knowing, or having rea- 
sonable cause to believe, that the probable 
consequences of his doing so, either alone or 
in combination with others, will be to endan- 
ger human life, or cause serious bodily injury, 
or expose valuable property to destruction or 
serious injury, such person shall be guilty of 
a criminal act, and be liable to imprisonment. 

It is well known that the law has always 
recognized certain relations of master and 
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servant in which the latter for a certain time, 
at least, is not at liberty to leave his em- 
ployment. The most familiar instance of this 
is that of seamen, and the reason assigned for 
the rule in this particular case is that it would 
too seriously endanger human life to permit 
a seaman, in the middle of a voyage or at any 
other point than the home port, to throw up 
his employment and desert the ship. This 
may be considered a species of involuntary 
servitude, but one which is perfectly legiti- 
mate, if notfunder the police power, at least on 
principle that a man may use his liberty 
only to the extent that, in the exercise of such 
liberty, he does not injure others. 

How far this rule may be carried in this 
direction is a question of great delicacy. In 
England and other countries in which the 
legislative branch of the government is un- 
trammeled by constitutional limitations, no 
question but that of expediency arises ; but in 
a country like ours, where the rights of the in- 
dividual are so jealously guarded by inviola- 
ble bulwarks, questions of involuntary servi- 
tude and the right to individual liberty con- 
front the legislator with their unanswerable 
severity, and make him to doubt his ability to 
enact legislation which will escape the reach 
of their resisting influence. 

Nevertheless, recent events in relation to a 
late unpleasantness, known as the ‘‘coal 
strike,’’ would seem calculated to furnish fuel 
for renewed enthusiasm in behalf of the in- 
terests of the whole people as opposed to the 
individual rights of a class, who think 
they have a right at any time they please to 
conspire to stop work, in an occupation 
the object of which is the production of one 
of the necessities of life. In such cases the 
life and health of the whole people is superior 
to the right of any workmen, under such cir- 
cumstances, to stop work at their pleasure. 

Suppose that in the midst of a great con- 
flagration threatening the life and property 
of awhole city, the workmen of the water- 
works should conspire for an increase of wages, 
or, in support of any other demand, should 
announce to their superior that in case their 
demands were not complied with in six hours 
they would all quit their places, and their de- 
mand being refused, the city should, because 
of their refusal to perform their accustomed 
duties, be left at the mercy of the flames, 1e- 
sulting in great loss of life and property, in 





such a case would it be violating any provis- 
ion of the constitution to impose upon the 
constitutent members of such a damnable 
conspiracy, the severest penalties of the 
criminal law? This is only one instance, but 
to the mind alert and resourceful, will come 
many instances similar to the one mentioned, 
resulting equally as disastrous to the people 
at large, in which not only the conspiracy of 
many workmen, but the refusal of one only, 
who happens to be in a particularly re- 
sponsible position, to perform his duties at a 
particular time, would occasion great loss of 
life or property. In such eases the rights of 
the people should be paramount and, if ioss of 
life or destruction of property would probably 
result from the exercise by a servant at a cer- 
tain time of his right to quit his master’s 
service, his relinquishment of his duties at 
that time should constitute a criminal act for 
which he should be severely punished. 








NOTES OF IMPORTANT DECISIONS. 

EVIDENCE —IDENTITY OF OBJECTS INTRO- 
DUCED IN EVIDENCE. — One of the serious diffi- 
culties of a lawyer in the trial of a case ig to prove 
the identity of objects he desires to introduce in 
evidence. In thus failing to exercise proper care 
in making proof in such cases much evidence is 
thrown out which might otherwise have been 
available. Thus, in the recent case of State v. 
Phillips, 92 N. W. Rep. 876, the Supreme Court 
of Iowa held that it was improper to admit cer- 
tain objective evidence because it was not suf- 
ficiently identified. In this case an officer 
with a posse while arresting three persons 
suspected of burglary was killed. At the 
time of their arrest a bottle supposed to contain 
nitroglycerine was taken from them. On their 
trial for the murder a bottle supposed to be the 
one so taken was received in evidence, with testi- 
mony that the contents was nitroglycerine. After 
the bottle was taken it passed into the possession 
of a person not a witness, and was retained for an 
indefinite period by him. The court held that 
the admission of such evidence was error, giving 
its reasons as follows: ‘‘A serious question is 
raised as to the use in testimony of a bottle sup- 


posed to contain nitroglycerine, and said to have 


been found on the person of one of the defend- 
ants. It was shown that among the articles so 
found was a bottle of this general description. 
On the trial a bottle was produced in the presence 
of the jury by the state as the one thus obtained, 
and Gilliam was permitted to testify that he 
thought or believed it to contain nitroglycerine. 
Objection. was made that there was no sufficient 
showing of the identity of the exhibit. This ob- 
jection was overruled. it should have been 
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sustained. It is shown without dispute, so far as 
we can find in the record, that after the bottle 
had been taken from the defendants it went into 
the possession of one England, who kept it for a 
period not definitely shown. England was nota 
witness on the trial, and there is an entire absence 
of testimony as to the manner in which the ex- 
hibit and its contents were kept or preserved in 
his hands. Under such a condition of the proof, 
the overruling of the objection was error to de- 
fendant’s preju dice.” 





SALES—UNFAVORABLE REPORT BY COMMER- 
CIAL AGENCY OF PURCHASER’S FINANCIAL 
STANDING AS JUSTIFYING SELLER'S FAILURE TO 
PERFORM.—If A and B make a contract and B 
afterward meet C upon the street, and C says to 
B, ‘‘A intends to beat you in that contract,’’ would 
this excuse B from performance? This in effect 
was the startling proposition affirmed by the trial 
court and denied by the appellate cétrt in the re- 
cent case of Kavanaugh Manufacturing Co. v. 
Rosen, 92 N. W. Rep.788. In this case a seller 
extended a term of credit to a purchaser of his 
goods, but afterwards, receiving an unfavorable 
report of the purchaser's financial standing from 
a commercial agency, decided to rescind the sale 
and refused to deliver the goods. 

It is not surprising that the trial court in this 
case felt inclined to justify the merchant in at- 
tempting thus to protect himself and escape a 
threatened financial loss, especially, since he re- 
lied upon reports coming through channels rec- 
ognized and acted upon by business men gencrally 
as reliable and trustworthy. Many a merchant 
would be astounded to know that the law attaches 
no more sanctity or conclusiveness to the report 
of a commercial agency than it does to the saying 
of the merest busybody or talebearer. As yet 
these agencies are not the subject of judicial no- 
tice, and the law, therefore, knows nothing about 
them and confers upon them no superior privi- 
leges or advantages. 

The trial court, however, assumed the stand- 
point of the merchant, and not that of the law, 
and charged the jury as follows: ‘I charge you, 
as a matter of law, that if you find, as a matter of 
fact, that the plaintiff reeeived a report. from the 
commercial agency, which report gave defend- 
ants a rating that was not satisfactory, the test is 
not whether it was actually true or not, but did 
the sellers in good faith honestly believe that they 
were in danger. If they believed it, they had a 
right to act uponit. It is what they believed,— 
just like a man in self-defense strikes over a man, 
even in no danger.” 


The appellate court expressed surprise at the 


statement of such.a proposition of law, and in re- 
versing the case because of the gross error in the 
instructions, said: ‘*We have made some inves- 
tigation, and have found no authority to sustain 
such proposition. It was open to the plaintiff to 
investigate the financial condition of defendants 
before making the contract. Failing to do this, 





nothing short of a breach of contract n de- 
fendant’s part, or actual insolvency, excuse 
the plaintiff from fulfilling the contract on its 
part. Any other rule would leave a purchaser at 
the mercy of the seller, and could not afford a 
safe rule for the transaction of business.” 





PuBLIC PoLticy — ConrRracr TO SUPPORT 
CANDIDATES FOR POLITICAL peri  i _ 
The Supreme Court of Vermont has held in 
Livingston v. Page, 52 Atl. Rep. 965, that a con- 
tract between a Democrat publishing a Demo- 
cratic paper of independent proclivities, and a 
Republican seeking a nomination to congress - 
through a Republican convention, by which the 
publisher of the newspaper was to place his 
paper and his services as editor at the command 
of the candidate for congress during the cam- 
paign, the services to be settled for at the close, 
and the editor to do all he could to influence the 
choice of delegates to secure the candidate's 
nomination by writing editorials, he also con- 
cealing his relations with the candidate from the 
party, with an understanding that such candidate 
was attempting to do the same, in order that his 
course would be more effectual in influencing 
voters, was void, as against public policy. 

The case of Nichols v. Mudgett, 32 Vt. 546, de- 
cided by this same court in 1860, is one of the few 
cases bearing upon this subject. The plaintiff in that 
case was a candidate for the office of town repre- 
sentative, and a creditor of the defendant. The 


‘defendant's party affiliations were such as would 


naturally lead him to vote for the opposing can- 
didate. Conversations were had which resulted 
in a mutual understanding that the defendant 
should use his influence in favor of the plaintiff's 
election, and that, if the plaintiff was successful, 
the defendant’s indebtedness should be treated as 
paid. Induced by this agreement, the defendant 
supported the plaintiff’s candidacy until his elec- 
tion was declared. There was no agreement that 
defendant should vote for the plaintiff unless it 
was implied in the above understanding. He 
voted for the plaintiff, however, and did so be- 
cause of the understanding. The suit was for the 
recovery of the indebtedness referred to, and the 
defendant claimed that it had been satisfied. The 
court considered that there was a sale of the de- 
fendant’s influence and vote, held the agreement - 
void, and gave judgment for the plaintiff. The 
agreement in that case involved both the defend- 
ant’s vote and his influence upon the votes of 
others, but the court’s discussion of the subject 
does not leave much doubt as to what its conelu- 
sion would have been if the undertaking had been 
confined to the latter service. 

See, also, Linness v. Hesing, 44 II]. 118, 92 Am. 
Dec. 158; Strasburger v. Burk, 13 Am. Law Reg. 
(U. 8.) 607; Fitch v. De Young, 66 Cal. 389, 5 
Pac. Rep. 364. In the last case it was held that 
an article charging a publisher with selling the 
political support and advocacy of his paper for 
money was libelous. 
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WITNESSES—COMPETENCY OF A WIFE AS A 
WITNESS AGAINST HER HUSBAND IN A CRIMINAL 
Cask WITH:THE LATTER’S CONSENT.—The desire 
of trial courts to reach the truth in any particu- 


_lar case often leads them to circumvent the settled 


policy of the law by admitting the testimony of 
witnesses totally incompetent. Thus, in the recent 
case of Brock y. State (‘Tex.), 715. W. Rep. 20, 
the trial court admitted the evidence of a wife 
against her husband where the latter made no ob- 
jection to its admission in a trial of an indictment 
against him for the rape of his step-daughter. In 
reversing the case, the Court of Criminal Appeals 
of Texas, held that under the statute permitting a 
husband and wife to be witnesses for each other, 
but declaring that *‘they shall in no case testify 
against each other, except in a criminal prosecu- 
tion for an offense committed by one against the 
other,” the wife is an incompetent witness, even 
with the consent of the husband; and the court 
further held that it is error for a trial court to per- 
mit a wife to testify against her husband, though 
no exception is reserved, or the question of her 
competency raised. The court said : 

“The wife of appellant was used as a witness by 
the state, and gave evidence of a most damaging 
character against him. The question of her com- 
petency was not raised in the trial court, but for 
the first time is questioned on appeal, the proposi- 
tion being that, under our statute, the wife is not 
a competent witness against the husband ina 
criminal proceeding of this character, with or 
without his consent; that neither spouse can con- 
sent to the other's testifying against him in a crim- 
inal case except where it is an offense of one against 
the other. So far as we are aware for the first 
time this question has been presented to this court 
for adjudication. It would seem that in England 
the rule is not satisfactorily settled, but as 
we understand the weight of the authorities 
there, the husband or wife cannot consent to 
the other testifying against him, and various 
reasons are assigned why this is true. Prac- 
tically the authorities there, as well as in the 
United States, have agreed that the best reason 
for the rule is based on public policy. Courts 
have been driven or have resorted to reasoning 
why statutory rules are prescribed. What actu- 
ated the legislative body in creating certain 
enactments may be satisfactory to a court to un- 
derstand; but, whatever the reason for rules of 
this character may be, ifthe wording is plain, it is 
totally unnecessary to seek out reasons. It is suf- 
ficient for the court, where the language is plain, 
to adhere to the language employed. Usuaily a 
party upon trial may waive such matters as are 
usually termed “‘rights,’’ but it may be stated ac- 
curately that such matters as he may waive are 
those that are usually known as “‘privileged,’’— 
as the relation, for instance, between attorney 
and client. If his rights alone were the issue, it 
might be, perhaps, held that they could be waived ; 
but where the policy of the law enters into it and 
goes beyond this, or where the statute places it be- 





yond the question of privilege of the accused, and 
makes the inhibition a matter of public policy, it 
is to be seriously questioned that the court would 
be justified in hoiding such matters could be 
waived. In this particular character of case the 
spouse upon the stand has a right to be protected, 
under the statnte, from being required to answer; 
the other spouse, being upon the trial, has a 
right to be protected; and society has an over- 
shadowing right that family matters should not 
be dragged into the courts of the country, to the 
subversion of the family relation,which is the 
paramount substratum and basic principle of so- 
ciety.”’ See, also, Stein v. Bowman, 13 Pet. (U.S.) 
209; Bassett v. United States, 137 U. S. 496, 11 
Sup. Ct. Rep. 165. 

In New York it was held that this privilege 
could be waived, but that statute is totally unlike 
the Texas statute, and itslanguage is peculiar. It 
provides the husband or wife of the person indicted 
or accused of a crime is in all cases a competent 
witness on the examination or trial of such per- 
son, but neither husband nor wife can be com- 
pelled to disclose a confidential communication 
made by one to the other during their marital 
relation. 














TEMPORARY EMOTIONAL INSANITY 
AS A DEFENSE AGAINST A CHARGE 
OF CRIME. 





Can a healthy mind be dominated by emo- 
tional insanity? The preponderance of au- 
thority gives a negative answer to this ques- 
tion.! But there are authorities, respectable 
and able, which recognize the defense of emo- 
tional insanity in answer to a criminal charge.? 
A man may know perfectly well what he is 
doing, and that it is wrong, yet his emotional 
nature may be so deranged that it overrides 
his will, and makes the man do that which he 
knows is wrong. The great Apostle to the 
Gentiles says: ‘‘For the good that I would I 
do not, but the evil which I would not, that I- 
do. Now, if Ido that I would not, it is no 
more I that doit, but sin that dwelleth in me.’’ 
Proceeding with his argument, and showing 
how his will power was dominated by the force 
of sinful habit, causing him to do that which 
his soul hated, he exclaims: O’ wretched 


1 Flanagan v. People, 52 N. Y. 467; People v. Car- 


’ penter, 102 N. Y. 238; State v. Mewhter, 46 Iowa, 88: 


Osneilier v. Com., 76 Pa. 414; Cunningham y. The 
State, 56 Miss. 269; State vy. Miller, 111 Mo. 542; State 
v. MeIntosh, 38 8. Car. 97; United States v. Faulkner, 
35 Fed. Rep. 730; Hopps v. People, 31 Ill. 385; State 
y. O'Neil, 51 Kan. 651. 

2 Parsons vy. The State, 81 Ala. 577; Anderson v. The 
State, 43 Conn. 514; Scott v] Commonwealth, 45 Ky. 
227; State v. Gruvatte, 22 La. Ann. 597. 
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man that I am; who shall deliver me from the 
body of this death 7* 

If our actions were always dictated by our 
reason, then, a healthy reason would insure 
right and lawful actions. . But the. sensory 
nerves are as much a part of the nervous 
structure as is the gray matter of the brain, 
and the sensory nervous system may become 
so abnormally developed by the force of long 
habit as to override the will power, and dom- 
inate the life. Especially is this the case with 
habits formed before the man reaches the age 
of puberty. Only two or three years past, 
there was a criminal case tried in one of the 
circuit courts of Mississippi, arising out of a 
crime that shocked the whole state. . In this 
case a habit formed in infancy, from a vicious 
negro. nurse, it was said, led to the young 
man’s exposure, and he and his friends at- 
tempted to wipe out the disgrace by killing 
the man who discovered and reported the at- 
tempted exercise of the habit. . 

So it is true that the emotional nature may 
be so abnormally developed as to override the 
will and lead the man to do that, which like 
the great apostle, his soul hates, and this, too, 
whilst there is no disease of the nervous sys- 
tem otherwise, and the brain is perfectly 
healthy and normal. It is perhaps a mis- 
nomer to denominate this condition emotional 
insanity, since there is in such cases no dis- 
ease of the mind, or reason, the whole trouble 
being, that the sensory emotional nature has 
hecome so abnormally developed as to over- 
throw the will power and reason. . The Indi- 
ana court, speaking to this very point, held 
*‘that a person may not be criminally responsi- 
ble, though having sufficient mental capacity 
to know right from.wrong, if his will power.is 
so impaired that he cannot, resist an impulse 
to commit a crime, for in that case he is not 
of sound mind.’’* 

The opponents of the doctrine of insane 
impulse are foreed into a very paradoxical 
position. Thus, Dr. Hammend, the great 
medical authority of those who hold that 
a sound mind makes a sound and’ respon- 
sible act, uses this language: ‘‘Although not 
a test of insanity, the knowledge of right and 
wrong is a test of responsibility.’’ -So then, 
according to Dr. Hammend, a man may 

3 Paul’s Epistle to the Romans, ech. 7; 19-25. 


4 Plake y. State, 121 Ind. 433; Roberts y. State, 3 Ga. 
310. 





be insane, yet legally responsible. . And the 
doctor further admits, in the above statement, 
that a.man may be insane, yet, at the same 


| time, have a knowledge of right and wrong. 


And this is just what the advocates of insane 


impulse contend for, only, they contend that 


where the morbid impulse, arises in the sen- 
sory nervous system, the intellectual nervous 
system is not at all involved, so that. instead 
of using the term insane impulse, it would be 
more correct to denominate it a morbid im- 
pulse. 

In an eminent authority on this subject we 
find the following language used :‘‘ But evidence 
of the loss of control of the will or of morbid 
impulse does not constitute a defense, except 
where it demonstrates mental unsoundness 
of such a character as to destroy the power 
of distinguishing right or wrong as to the 
particular act.’’> Most of the authorities that 
recognize morbid impulse as a defense to a 
criminal charge qualify it by saying that such 
impulse must be connected with some disease 
of the mind, and without this qualification 
morbid impulse is not a defense. But. an 
examination of many of such cases will show 
that the existence of the morbid impulse is 
taken, of itself, at furnishing this evidence of 
disease of the mind, so that practically all of 
these authorities support the doctrine of mor- 
bid impulse as a defense to a criminal charge. ° 

As already stated, this morbid impulse, 
having its origin in the sensory nervous sys- 
tem, would seem to be confined to these im- 
pulses which affect the senses by giving 
pleasure in the gratification thereof ; hence the 
passion of anger is never a defense unless it 
assumes the form of homicidal mania, be- 
cause the gratification of the passion of anger 
does not yield sensual pleasure. The same 
may be said of the disposition to steal, the 
gratification of this impulse affording no 
sensual pleasure does not constitute a defense 
unless it amounts to kleptomania, which, like 
homicidal mania, is a disease of the nervous 
system.’ The reasoning of some courts 
would indicate that they have misapprehended 


5 Witthaus v. Becker Med. Jurisprudence, vol. 1, 
421; Flanagan v. People, 52 N. Y. 467; People v. Tay- 
lor, 34 N. E. Rep. 275; State v. Erb, 74 Mo. 199; Happs 
v. People, 31. Ill, 385; State vy. Nixon, 32. Kan, 205; 
State v. Felter, 25 Iowa, 67. 

6 People v! Hein, 62 Cal. 120; State v. Pagels, 92 Mo. 


300. 
7 Ewell’s Med. Juris. 112. 
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the nature of morbid impulse. We find this 
language used in a case: ‘‘Knowledge and 
power are the constituent elements of all 
voluntary action. It is as true that a man 
who cannot control himself does not know the 
nature of his act, as that a man who does not 
know the nature of his acts is incapable of 
self control.’’ Now much of this is a mere 
jargon of words. The essential idea of mor- 
bid impulse is that the man knows what he is 
doing, but from the force of habit or some 
other cause acting on the emotional nature, 
the desire to do the particular thing is so 
strong that it overrides the will power and 
leads the man captive against his will. In 
such cases there is no disease of the brain, no 
trouble about the will, other than its weak- 
ness, but the trouble is that the morbid im- 
pulse is so strong that it overrides the man’s 
sense of shame, fear of punjshment, and in 
some cases even of death itself.* 

This morbid impulse has its origin in the 
sensory nervous system, and exists indepen- 
dent of any disease of the nerves that can be 
detected by the means now employed. In 
dipsomania it is not the desire to taste the 
liquor that leads the man to drink. In fact, 
he may not relish the taste of the liquor. The 
trouble is, that the nerves, the sensory nerves, 
by the constant indulging in dramdrinking, 
have become in that condition that they reach 
out after that pleasurable excitement caused 
by the liquor, and this longing may become so 
intense as to override the will power. In this 
condition the man is said to be affected with 
dipsomania. In this case there is no disease 
of the nervous system, yet temperance lecturers 
describe the man as bound hand and foot by 
his love for strong drink. His free agency, his 
will power is destroyed. And all the author- 
ities agree that where a man’s will power is 
destroyed, he is no longer held legally respon- 
sible for his acts.’ 

It might be a matter of considerable diffi- 
culty in all eases to determine the exact point 

8 Overall v. The State, 15 Lea, 672; Physio-Medical 
College v. Wilkerson, 108 Ind. 314; Brordman v. 


Woodman, 47 N. H. 120; Frere vy. Peacock, 1 Rob. 
Eee. 442. 

®3 Coke’s Inst. 6; 1 Hale, P. C. 31; MeNaughton’s 
Case, 11 Cl. & Fin. 200; State v. Strander, 11 W. Va. 
745; People v. McDonnell, 47 Cal. 134; Chose. v. Peo- 
ple, 40 Ill. 352; Stevens v. State, 31 Ind. 485; State v. 
Pike, 49 N. H. 399; People v. Garbutt, 17 Mich. 9; 
Boswell v. Commonwealth, 20 Ga. 860; State v. Felter, 
32 Iowa, 49. ‘ 





where and when an impulse in a certain direc- 
tion becomes so morbid as to override and set 
at naught the will power. And courts have 
referred to this difficulty and some of them 
have intimated that they would not enter upon 
this inquiry.'° But certainly the court should 
go far enough to see whether or not the de- 
fendant had at the time sufficient will power 
to refrain from committing the act.!4 That 
the emotions may get the better of and become 
stronger than the will is not only established 
by respectable authorities, but is likewise es- 
tablished by every man’s experience in life. 
In fact our life lies in our emotions; it is here 
that love sheds her gladsome light, where hope, 
joy, ambition and all the lofty aspirations 
dwell. But it is here also that fierce anger 
burns ;- where malice, like a slimy monster, 
lurks, where lust kindles and insatiate passion 
rules. In the emotions pride, pomp and all 
the circumstances and glory of life hold high 
carnival. In all this the emotions become 
strong and powerful, and moving along the 
lines of the baser passions they often dethrone 
the regal will and lead the man, a shackled 
captive at their will. Yet, with all this, there 
is no trace of disease in the nervous syetem. 

Many things, which from the beginning 
were concealed, are now being brought to 
light. Modern research is delving deep into 
the mysteries of the nervous system, and the 
law of nervous action is being better under- 
stood. But when the scientist has gone to 
his utmost limit, when he has thoroughly com- 
prehended the law of cellular action in the 
gray matter of the brain, he is still utterly 
ignorant how it is, that a material thing, like 
a brain cell, can produce the god-like attri- 
bute of thought. Neither can he tell what it 
is that changes conscious cerebration, into 
unconseious cerebration, or waking thought 
into dreams. Neither can he tell, what 
power or faculty it is, that presides over the 
mind when the person js awake, and causes 
conscious thought, but is removed when the 
person sleeps, thereby causing unconscious 
thought or dreams. This power which gov- 
erns thought is beyond, above and superior to 
even the will power, and if the same be ma- 


10 Flanagan v. People, 52 N. Y. 467: State v. Avery, 
44 N. H. 392; Roberts v. People, 19 Mich. 401; O’Her- 
rin v. State, 14 Ind. 420. 

11 Golden v. State, 25 Ga, 527; Mooney v. State, 33 
Ala. 419; Regina v. Leruse, 8 C. & P. 541. 
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terial, it acts much after the manner of an invol- 
untary muscle, whilst, on the other hand, th g e 
is some evidence to show that this governing 
power is superior to mind and above all cere- 
bration—here is a mystery. And he must at last 
turn to his Bible and read: ‘‘And the Lord God 
formed man of the dust of the ground, and 
breathed into his nostrils the breath of life, 
and man became a living soul.’’!? 

So from an examination of the authority 
cited herein, it may be stated that the doce- 
trine of morbid impulse as a defense against 
a criminal charge, is supported by respectable 
legal authority. And that these authorities 
are divided into two classes: The first class 
declares that morbid impulse of itself isa 
defense against a charge of crime. The 
second class declares that morbid impulse 
as showing disease of the brain is a defense 
against a charge of crime.!* 

It may be and has been said that this 
doctrine of morbid impulse is easily fabricated 
and difficult to expose.'4 The same thing 
has been said of other recognized legal de- 
fenses, and should not be therefore too much 
insisted on. But owing to the fact 
that this morbid impulse is sometimes of 
x character that a knowledge of the same by 
the public would subject the subject thereof 
to public odium, causes such persons 
diligently to conceal the fact, so that the 
existence of the morbid impulse is not known 
generally until the same reveals itself in some 
shameful conduct or crime. On account of 
these things the proof of such defense is 
often difficult, and induces the general belief 
that such defense is fabricated, and even 
Lord Coke denominated dipsomania as 
voluntarius daemon, and declared that his 
drunken condition aggravated his offense, in- 
stead of, in anyway, mitigating the guilt or 
criminality thereof. But such ideas as this of 
the great Lord Coke belonged to that day and 
time, and were on a par with the water ordeal 
by which a person accused of crime had to 
drown to prove his innocence. Very few men 
are of that noble mold, who, rising superior to 
their day and time, can look down through 
the vista of the future and behold the truth 
afar off, and perhaps fewer still have the 

2 Holy Bible, Genesis, ch. 2; 7. 
1 Parsons v. State, 81 Ala. 577; Anderson v. State, 
43 Conn. 514; Shannahen y. Commonwealth, 71 Ky. 


463. 
4 State v. Pagels, 92 Mo. 300. 


courage to maintain the truth against all 
comers even when they dosee it. But the 
time will come when the man-who has lost the 

control of his will power, from whatever 

cause, provided only he did not with pre- 

meditation bring about this condition, when 

such a man, instead of being punished as a 

voluntarius daemon, will be placed in some 

place of confinement and protection there to 

remain until his will becomes the sure and 

certain guide of his conduct. 

Linton D. Lauprum. 
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BANKRUPTCY—EFFECT ON 
LEASE. 


BERNHARDT v. CURTIS. 
Supreme Court of Louisiana, December 15, 1902. 

Where a lessee, holding under an uftexpired 
lease, is adjudicated a bankrupt at a time when he 
owes no rent, such adjudication does not terminate 
the lease. The claim for rent subsequently accruing 
is contingent, is not provable against the estate of the 
bankrupt, is not barred by his discharge, and the in- 
dorser of the notes given for such rent is still liable 
thereon. 

STATEMENT.OF Facts: There is no dispute in 
this case as to the facts, both sides submitting the 
case on the question of law involved. That 
question is whether a lessee’s adjudication in 
bankruptcy under the bankruptcy act of 1898 (U. 
S. Comp. St. 1901, p. 3418) has the effect of lib- 
erating the surety on the rent notes given for that 
portion of the term of the lease subsequent to the 
adjudication. 








UNEXPIRED 


Monror, J.: The text of the bankruptcy act 
and the federal jurisprudence leave no room for 
doubt that a claim for rent accruing (under a 
lease previously entered into) after the lessee has 
been adjudicated a bankrupt is not provable 
against his estate, and hence is not barred by his 
discharge. Bankr. Act. 1898, § 63 (U. S. Comp. 
St. 1901, p..3447); Jn re Collignon, 4 Am. Bankr. 
R. 250; Jn re Commercial Bulletin Co., 2 Woods, 
220, Fed. Cas. No. 3,060; Bailey v. Loeb, 2 
Woods, 578, Fed. Cas. No. 739; Jn re Ells (D. C.) 
98 Fed. Rep. 967; Atkins v. Wiicox, 44 C. C. A. 
626, 105 Fed. Rep. 595, 53 L. R.A. 118. The 
same doctrine is applied to assessments on cor- 
porate stock, and, generally, to obligations upon 
continuous contracts which accrue after the 
bankruptcy of the obligor. 16 Am. & Eng. Enc. 
Law (2d Ed.) pp. 776, 777; 5 Cyc. p. 397. 

It has been held by the United States district 
courts for Kentucky and North Carolina that the 
lessee’s adjudication as a bankrupt terminates the 
lease, severs the relations of landlord and tenant, 
and places the parties, so far as the future is con- 
cerned, in the same position as though no lease 
had ever existed. Jn re Jefferson (D. C.) 93 Fed. 
Rep. 951; Bray v. Cobb, (D. C.) 100 Fed. Rep. 
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In Re Ells (D. C.) 98 Fed. Rep. 967 however, 
Judge Lowell, of the Massachusetts court, quoting 
the language of Judge Evans of the Kentucky 
court, said ; 

‘“*With all respect to the learned judge, I must 
think the above remarks made somewhat hastily, 
unless they are to be taken as limited to the 
particular lease in question or made to depend 
upon some particular provision of the statutes of 
Kentucky. Let us consider an actual exainple. A 
lease recently examined was made for a term of 
several hundred years, upon a payment of $16,000 
at the beginning of the term, and subject toa 
future rent of $1 a year, if demanded by the 
lessor. Clearly, this would be an asset of the 
bankrupt’s estate, which the trustee would almost 
certainly elect to assume; and I can find nothing 
in the bankrupt act which would terminate the 
lease, and entitle the landlord to possession. 
Many existing ground leases also would certainly 
be assumed by the trustee in bankruptcy of the 
lessee, and it would be unjust to hold them term- 
inated by the adjudication. It follows, then, that 
the lease here in question was nét determined by 
by the bankruptcy of the lessee, but only by the 
re-entry of the lessor.” 

In Atkins v. Wilcox, 44 C. C. A. 626, 105 Fed. 
Rep. 595, 53 L. R. A; 118, the United States 
Cireuit Court of Appeals sitting in New Orleans 
considered both questions,—i, e., whether rent 
accruing after the bankruptcy of the lessee, under 
an unexpired lease, is provable against his estate, 
when no rent is due at the time of the adjudica- 
tion, and whether the bankruptcy of the lessee 
terminates the lease,—and it disposed of the case 
by affirming the judgment of the district court to 
the effect that the claim for rent accruing after 
the adjudication is not provable in bankruptcy, 
because contingent. As to the other question, 
the decisions of the district courts hereinbefore 
referred to were reviewed, but it was not con- 
sidered necessary to say which of them correctly 
interprets the law; the opinion of the court con- 
cluding as follows: 

“Tt is not so clear that this leasehold is an asset 
of the bankrupt’s estate which the trustee would 
almost certainly elect to assume, or that the 
court should, on its own motion or on the motion 
of creditors, require him to assume. Nor is it quite 
clear what he could do with it if he did assume it. 
It is not necessary for us to hold that the adjudi- 
eation in bankruptcy terminated this lease, and 
absolved the relations between the ‘landlord and 
tenant thereby created; nor is it necessary, or 
prudent to announce in advance what the holding 
should be in any given case which may arise.” 


In view, therefore, of the difference of opinion 
among the judges of district courts, and of the 
failure of the higher federal tribunal to determine 
between them, the. question at issue may be re- 
garded as unsettled in the courts specially 
charged with the interpretation of the bankrupt 
law. 





Dealing with it from that point of view, like 
the district judge for Massachusetts, we ‘find 
nothing in the bankrupt act which would term- 
inate the lease and entitle the landlord to 
possession.”” And we are unable to reconcile the 
the established federal jurisprudence to the effect 
that his adjudication as a bankrupt does not re- 
lieve the lessee of his obligation with respect to 
rent subsequently accruing under an unexpired 
lease with the proposition that the effect of such 
adjudication is to terminate the lease. Nor is it 
clear to us how the latter proposition can be 
maintained consistently with the idea that the 
trustee of the bankrupt lessee may, of his own 
notion, or by direction of the court, clect to 
assuine the unexpired lease as an asset of the 
estate, since, if the lease terminates with the 
adjudication, there would appear to be nothing 
to be assumed. 

Under our state law the practice has always 
been te treat an unexpired lease as an asset to be 
included in the schedule of property surrendered, 
and, although no particular case suggests itself at 
the moment in which the effect of such surrender 
upon the obligations of the lessee’s sureties has 
been considered, there would seem to be no good 
reason why, if there had been in the state law a 
provision similar to that contained in the federal 
statute (meaning section 16 [U. 8S. Comp. St., 
1901, p. 348}), such provision should not have 
been enforced. Upon the other hand, it has been 
held by this court that the bankruptcy laws of 
the United States undertake to ‘‘regulate and gov- 
ern the rights and obligations of the bankrupt 
only ;’’ that ‘‘out of a superabundance of caution 
* * * the 5118th section of the United States 
Revised Statutes declares, ‘No discharge shall re- 
lease, discharge, or affect any person liable for 
the same debts for, or with, the bankrupt, either 
as partner, joint contractor, indorser, surety or 
otherwise,’ but that, in determining the effect of 
the discharge in bankruptcy of the principal upon 
the obligation of his surety, the law of Louisiana 
alone governs, and that under it the surety is not 
released by such discharge.”’ Ludeling v. Felton, 
29 La. Ann. 719; Serra e Hijo v. Hoffman, 30 La. 
Ann. 67. 

If the petitioner now before the court is dis- 
satisfied with this construction and application of 
the law of Louisiana, he finds himself confronted 
with the fact that the bankruptcy law was enacted 
by the congress of the United States in the exer- 
cise of constitutional anthority, and he must needs 
ask himself whether the provision of that law 
limiting its operation to the bankrupt himself is 
not germane to the subject, and competent legis- 
lation, and whether the construction for which he 
contends does not destroy the effect of that lim- 
itation by operating the release of the sureties of 
a bankrupt lessee with respect to a part of his con- 
tract. 

Referring to the construction placed upon that 
provision by the federal judiciary, it will be found 
that in the case of Wolf v. Stix, 99 U. 8. 8, 25 L. 
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Ed. 309, the Supreme Court of the United States 
was dealing with a liability which, though con- 
tingent, was provable in bankruptcy, and from 
which the principal debtor was, therefore, re- 
leased by his discharge. And, though a case was 
stated by way of illustration in which the release 
of the surety would result from the discharge in 
bankruptcy of the principal debtor, the s@eties in 
the case then before the court were held liable 
notwithstanding such discharge of their principal. 

In the case now before this court the obligation 
of the lessee for rent accruing after his bankruptcy 
belongs: to that class of contingent liabilities 
which, as we have seen, is not provable against 
the estate of the bankrupt, and from which the 
bankrupt himself is not released by his discharge. 
A fortiori, therefore, are his sureties not released. 
It may be remarked, in conclusion, that we do not 
understand that this lessor took possession of the 
leased premises upon the bankruptcy of his lessee, 
If such had been the fact, and the lease had been 
thus terminated by consent, the defendant should, 
and doubtless would, have proved it, and in that 
case the lessor would have been entitled to recover 
no rent thereafter from either the lessee or his 
surety. 'Cpon the case as presented we are of 
opinion that there was no error in the judgment 
of the court of appeals, and it is now ordered, ad- 
judged, and decreed that the same be affirmed, 
the costs of this proceeding to be paid by the de- 
fendant in the suit, applicant for the writ of re- 
view. 

PROVOSTY, 

Notrr.—Rent, Subsequent or to Accrue, as a Prov- 
able Claim in Bankruptcy.—The authorities on ques- 
tions conneeted with the subject of, this annotation 
are not harmonious, and,,in the absence of an authori- 
tative decision of the United States Supreme Court are 
not conelusive, We shall not attempt, therefore, to lay 
down any established rules, for there are none, but 
simply trace all the authorities from the beginning 
and the reasons underlying the decisions ‘in any par- 
ticular case. 

The first case under the new bankrupt act, treat- 
ing the question of rent as a provable claim, was that of 
In re Gerson, 2 Am. B. R.170. In this case it appeared 
that a landlord, under the laws of Pennsylvania, 
where the bankrupt resided, had a claim in the nature 
ofa lien upon the chattels of the lessee on the demised 
premises for accrued rent, for not more than'a year, 
and in case of a sale of said chattels upon execution, 
was entitled to priority of payment out of the proceeds. 
The court held that upon an adjudication in bank- 
ruptey, of the lessee, the lessor was entitled to priority 
of payment out of the bankrupt’s estate: The court 
also held that where a receiver or trustee has occu- 
pied leased premises after an adjudication in bank- 
ruptey, the landlord is entitled torent for such time 
at the rate given by the bankrupt under the lease. 

‘The next case was that of In re Jefferson,93 Fed. Rep. 
951, 2 Am. B. R. 206. This case is directly opposed to 
the decision in the ‘principal case. In the first place 
however, let us briefly'refer to the discussion in this 
case of the question presented in the case of In-re 
Gerson, supra. The court in this'case held that a state 
statute, which provides that in eases where the ten- 
ant’s property on the premises.is levied upon under an 


J., dissents. 





execution or attachment, a year’s rent to accrue shall 


be paid out of the proceeds as a prior claim, is not ap-_ 
plicable to cases in bankruptcy. It further held that 
the trustee of the estate of the bankrupt cannot be_ 
deemed as becoming the tenant, pursuant to a lease, 
in which the bankrupt was the lessee at the time of his 
adjudication ;but that the landlord was entitled to com- 
pensation for the time the trustee occupied the prop- 
erty, which sum is to be charged as an expense of ad-— 
ministration of the estate, It results from the foregoing 
position that, in no case, where a bankrupt is the lessee 
of property for a term of years, payable, say monthly, 
can the landlord prove a claim against the bank- 
rupt for rent, which would accrue subsequent 
to the date of the adjudication. The court 
recognizes this as the rule, and goes - still 
further, and holds that a lease is terminated by an ad- 
judieation in bankruptey, and all contractual obliga-' 
tions under it dissolved. In speaking of the effect of 
its decision, the court-says: “Ifthe act of the bank- 
rupt in securing the adjudication is to deprive the 
landlord, in the midst of the term, of all the security 
and advantage for which he had been so careful to 
provide, the hardship is obvious. And, yet, the court 
sees no way to avoid the conclusion that the relation 
of landlord and tenant in all such cases ceases, and 
must, of tiecessity “¢ease when’ the adjudication is” 
made. If the relation does cease, the landlord, after- 
wards, has no tenant, and the tenant, has no landlord. 
After the adjudication there is no obligation on the 
part of the tenant growing out of the lease. He not 
only owes no subsequent duty, but any attempt on 
his part to exercise any of the rights ofa tenant would 
make him a trespasser. His relation to the premises 
and to the contract are thenceforth the same as those 
of any other stranger. No obligation upon his part to 
pay rent can arise when he can neither use fior oceupy 
the property. ‘The one follows the other, and it seems 
clear that no provable debt, and. indeed, no debt of 
any sort against the bankrupt can arise for future 
rent.”? 

The next case in point of time was that of Jn re Ells, 
(Dist. Ct. of Mass.), 98 Fed. Rep. 967, 3 Am. B. R. 564, 
which takes a position directly contrary to that as- 
sumed by the court in the case of Jn re Jefferson, 
supra. In this case the rule was laid down as follows: 
Where a lease held by the bankrupt at the time of ad- ° 
judication contains no clause giving the lessor the 
right to re-enter, the trustee has a reasonable time to 
elect whether to assume, or to refuse the lease. If he 
assumes it, the bankruptcy operates like any other 
assignment, and releases the bankrupt from all l’abil- 
ity, exeept upon those of his covenants not already 
broken. If he refuses to assume it, the bankrupt re- 
mains a tenant as before. In this case, however, the 
lease gave to the lessor the right of re-entry in case 
the lessee should be declared bankrupt or insolvent, 
and the lessee agreed to indemnify the lessor against 
all loss of rent and other payments which he may in- 
cur by breach of coveriant. ‘The court held that, un-° 
der these circumstances, the claim of the lessor isa 
non-provable contingent claim, because no action ° 
could have been brought upon it if there had been no 
bankruptcy until after the termination of the lease. 
It seems, however, that if the debtor had made a con- 
tract to take a lease at a fixed rent,’ and had broken 
the contract by refusing to execute the lease, damages 
for the entire breach could have been recovered at 
onee, and might; perhaps, have been estimated at the « 
difference between the rent stipulated and the rental ° 
value of the premises, and would then have been'a 
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provable claim. The court criticizes very severely 
the argument of the court in the case of Jn re Jeffer- 
son, a quotation from which criticism in the principal 
ease is sufficient to show the position of the Massachu- 
sett’s court. f 

The next case on this question is that of Bray v. 
Cobb (Dist. Ct. of N. Car.), 100 Fed. Rep. 270, 3 Am. 
B. R. 788. This case follows that of Jn re Jefferson, 
supra, and holds that the relation of landlord and 
tenant are severed by operation of the bankrupt act. 
The court further holds that the trustee may elect 
to use the leasehold, in which case the rent becomes 
part of the costs of the administration, but that if the 
trustee elects to reject the lease and surrenders the 
premises the bankrupt’s estate is not liable for rent 
thereafter. The court in this case argues itself into 
the anomalous position that the relation of landlord 
and tenant are severed by operation of the bankrupt 
law, while at the same time it holds that the trustee 
has the right to hold or rejeet the lease whenever he 
believes it for the good of the estate todoso. This 
looks a good deal like “rubbing it in” on the unfortu- 
nate landlord, who, with more care than other credit- 
ors, sought to secure his debt by every possible 
condition, far in advance of the lessee’s insolvency. 

Then comes the case of Jn re Arnstein (So. Dist. of 
N. Y.), 101 Fed. Rep. 706,4 Am. Bi R. 246. This 
case, is a little different from any of the others. Here 
the landlord, after the bankruptcy of the lessee, 
rented the property to the trustee and received com- 
pensation therefor. The court held that under these 
circumstances, the lease was terminated-and the right 
to collect unaccrued rent gone. The court in this 
case is inclined to oppose the position taken in the 
ease of Jn re Jefferson, but refuses to pass an opinion 
thereon. 

In the case of Jn re Collignon (Northern Dist. of 
N. Y.), 4 Am. B. R. 250, the court shows a slight 
variation from previous decisions. This was a suit for 
unacerued rent, which was refused by the district 
court on the ground that rent to acerue on a lease not 
expired at the time of the bankruptcy cannot be 


liquidated, and is, therefore, not a provable debt in - 


bankruptcy. The landlord in this case made an- 
other effort to have his claim allowed by cancelling 
the lease and reletting it to another party for a less 
sum and bringing in a claim for the difference in rent 
extending throughout the term for which it was 
rented to the lessee. The court held that this move 
did not help the claimant any, as the debt he thus 
created against the bankrupt was a new one not 
arising until he insisted upon his right to cancel the 
debt and relet the premises. Where this case differs, 
however, from the other cases is that the court holds 
that in the case last mentioned, the new debt thus cre- 
ated is collectible from the after-acquired property of 
the bankrupt. In other words, although the landlord 
cannot discount his future claims for rent against his 
bankrupt tenant at the-time of bankruptcy,'to the 
detriment of creditors holding debts in presenti, the 
law is not so unjust as to deny him any remedy 
against his tenant atall, and permits the obligation of 
the latter to exist unaffected by his discharge in bank- 
ruptey. 

The case of Jn re Kingman (Dist. of Mass.), 5 Am. 
B. R, 252, simply holds that, where a landlord per- 
mits an assignee under a general assignment for credi- 
tors to remain three months in charge of premises 
without securing himself for rent, he does not thereby 
acquire priority of claim over the other creditors for 
the three months’ rent. The court held, however, 





that’in this case, he wowld be allowed Trent for such 
time as was reasonable for the assignee to remain in 
possession for the purpese of carrying out the assign- 
ment. The case of Atkins v. Wilcox (C. C. A.), 105 Fed. 
Rep. 595, 5 Am. B. R. 313, 53 L. R. A. 118, is the first case 
appearing in the United States Cireuit Court of Appeals. 
It goes, however, no further than the case of Jn re 
Colligdon, that unacerued rent cannot be discounted 
as again resent creditors in bankruptey. The court 
noticed previous cases, but expressly refused to 
pass upon the question whether an adjudication ipso 
facto terminated the lease and deprived the landlord 
of any future recourse against the bankrupt for sub- 
sequently accruing rent. ‘To same effect Jn re Mahler, 
5 Am. B.R. 453. 

It is very evident from the authorities that the 
question of the effect of an adjudication in bank- 
ruptcy upon a lease or unaccrued rent thereun- 
der is still in a very unsettled condition. If it would 
not be too presumptuous on our part we would lay 
down what we believe to be the true rule as follows: 
Where a lease is existing at the time of the bank- 
ruptey, the trustee in bankruptcy should first have 
the right to assume or reject it as an asset of the 
estate. If he assumes the lease, the bankrupt is re- 
leased from all responsibility as a tenant and the 
estate in bankruptey becomes liable for the payment 
of the rent as part of the costs of administration. If 
the trustee rejects the lease, the landlord is without 
recourse against the estate for the unacerued rental un- 
Cer the lease, as such unaccrued rent is not a debt due 
and owing at the time of the bankruptcy. The land- 
lord, however, is not without remedy, as in such case, 


* the bankruptcy does not terminate the lease, nor is 


the bankrupt’s liability thereunder affected by his 
discharge. ‘The landlord has two remedies,—first, he 
can let the lease run on to its termination and hold 
the lessee responsible for the entire rental; or, second, 
ifthe lease permit, he can re-enter and take posses- 
sion of the premises on the failure of the bankrupt to 
pay any one of the installments of rent at any time 
due and payable, and re-let the premises, holding the 
bankrupt lessee liable for the difference in the rental 
value of the lease for the term it was leased to him. 





JETSAM AND FLOTSAM. 





THE OLDEST LAW-BOUK IN THE WORLD. 

What is characterized as a law-code throwing more 
light on Babylonian culture than that thrown by any 
previously discovered document — ‘the oldest in the 
history of institutions, and one of the most important 
in the early history of human civilization” — has been 
unearthed in Persia by an expedition of French arch- 
eologists. The text of the code was found transcribed 
on a diorite column, 2.25 meters in height, in the ruins 
of Susa. On the upper part of the column is a picture 
of Hammurabi, king of Babylon about 2300 B. c. This 
code is therefore many hundted years older than the 
Mosaic code, and it was probably brought to the Per- 
sian capital with the other trophies and booty, Says 
The Independent: 

“The history of early law will have to be rewritten. 
Moses can no longer stand as the oldest known law- 
giver. It will no longer be possible to charge that the 
Pentateuch contains legislation too minute and elabo- 
rate to belong to the period of the Exodus. A Baby- 
lonian law code has been dug up in Persia nearly a 
thousand years older than Moses. We can anticipate 
the delight of Sayce and Hommel in their attacks on 
the critics. 


















XM 





VoL. 56 


CENTRAL LAW JOURNAL. | 











‘Hammurabi was king of Babylon about 2300 B. c. 
ile is the ‘Amraphel, king of Shinar,’ of the fourteenth 
chapter of Genesis, who led the confederate army that 
captured the cities of the plain in the days of Abra- 
ham Melehizedek. He established a great Semetic 
empire, and made Babylon its capital and Marduk its 
chief god. His empire covered all the known East, 
from Elam, or Persia, to the Mediterranean sea. 

“During the last ten years M. de Morgan has been 
employed by the French government to explore the 
ruins of Susa, the ancient capital of Elam. This was 
‘Shushan, the palace’ of Xerxes, the Ahasuerus of the 
Kook of Esther; where Nehemiah was cup-bearer to 
the king, and here after the accession of Cyrus the 
Achemenian kings of Persia held their winter court, 
and their summer court at Persepolis, whose columns 
have been the admiration of travelers and the reputed 
abode of jinns and afrites, where was the throne of 


‘Jemshid, and where 


Unnumbered rubies burn 
Beneath the pillars of Chilminar.” 


The text of this rare find is already published in 
Paris, and is in course of translation into German, It 
is elucidated by V. Scheil, a French Assyriologist and 
professor at the Ecole de Hautes Etudes in Paris. 
Fragments of this Hammurabi code have been known 
to exist for hundreds of years. Portions were found 
in the library of Assurbanipal (650 B. c.), and speci- 
mens are preserved in the Rerlin Museum. In addi- 
tion to introductory statements, the inscriptions con- 
tain some three hundred paragraphs, each of which 
begins with-the word “If”, just as Draco’s laws opened 
with the word thesmos. A summary of these enact- 
ments of Abraham’s contemporary is interesting and 
instructive. We glean the following: 

Legal cases were tried before a court of judges, at 
the head of whom was a president. The facts in the 
case were learned through witnesses and written 
documents, The care taken in this regard is evident 
from the following example: *‘If anybody has bought 
or received as a deposit silver, or gold, or a male slave 
or a female slave, or a steer, or a sheep, or an ass, or 
anything else from a free man or-a slave without wit- 
nesses or written documents, he is to be treated as a 
thief, and shall be killed.” 

In some cases there was even an appeal to divine 
judgment. The aecused was compelled to go down 
into a stream of water, and “if the river seized him” 
he was guilty; but “if he remained in good health,” 
he was innocent. In this way those charged with 
witcheraft and women accused of infidelity, but not 
caught in the act, were tried. 

The punishments inflicted were severe. Death was 
the penalty for witchcraft or for false oath in capital 
cases, or for robbing a temple or royal possessions. 
Any person who permitted a slave to escape, or har- 
bered an escaped slave, was punished by death, 
as Was an official who failed to attend to his duties 
himself but intrusted these to a substitute. The 
death penalty was inflicted either by fire, or drowning, 
or impaling. The first method was applied in the 
case of those who during a fire had stolen goods, 
Drinking-places were seemingly as much in discredit 
at that age as they are now. We learn that such 
places were generally kept by women and that they 
were headquarters for dangerous political agitations. 
The code declares that if the landlady failed to report 
dangerous inmates to the authorities, she was to die. 
A priestess was not allowed to enter such a drinking- 
place under penalty of death. Death by drowning 





was applied in the case of an aduiteress, “unless the 
the husband’grants his wife ‘her life and the king does" 
the same to his servant.” Crimes of a less serious 
character were sometimes followed by loss of some © 
member of the body, it being the rule to cut off that 
member which had been guilty of the offense. In this” 
way an adopted daughter or adopted son who said 'to 
his foster-father and mother that they were not his 
parents should lose his or her tongue. ; 

In general the Old-Testament principle of an “eye 
for an eye and a tooth for a tooth” is consistertly 
carried out in this Babylonian code. Among other 
things it says: “If a man knock out the eye of a 
freeman, his own eye shall be forfeited. If he break 
one of the members of a man, his own member shall 
be removed.” But this rule applied only in the case 
of freemen. If the suffering party were a slave, a 
payment of money could make good the wrong; the 
same was true of a freedman. On the other hand, if 
an inferior struck a superior, he was punished with 
fifthy lashes, and if he was a slave his ear was cut off. 
The lex talionis was carried so far that if a surgeon 
was unsuceessful in performing an operation, he was 
not entitled to any pay. If the patient died under the 
hand of the surgeon, the latter lost his hands in case 
the patient was a free man. Ifa slave died under his 
his hand, he must buy another. In case a builder 
made a failure of a structure he was also punished 
with death. Whether imprisonment was one method 
of punishing wrongdoers does not appear, but evi- 
dently, if at all applied, it was of comparatively small 
importance. Money fines were, however, very com- 
mon, and were proportionate to the wrong done. He 
who falsely claimed that another was indebted to him 
must pay one-third of a mina. Freemen fighting 
were fined one mina. Theft of an animal was punish- 
able by a fine of thirty times its value. 

Hammurabi was much concerned for the safety of 
his highways. A robber who attacked a person on 
the public road was killed, orif he could not be found, 
then the community in which the crime had taken 
place was fined a mina, in case the life of a human be- 
ing had been lost. 1n addition to these forms of pun- 
ishment, transgressing officials could be removed from 
oftice or banished from the city or the state. Some of 
the paragraphs throw strange light on the state of 
sexual morals in that period. 

Among other things, the priestesses and hierodule 
system, so imperfectly known from classical writers, 
are here for the first time seen in their proper bight. 
The code closes with a price-list for a whole series of 
services and with a lengthy prayer addressed to the 
chief divinities.— Literary. Digest. 


THE BIAS OF ARBITRATORS. 


The advantages of arbitration seem to us to be very 
much over-estimated and one is surprised that busi- 
ness men so easily allow an arbitration clausete-be in- 
serted in their agreements. In some cases.no doubt a 
reference to an arbitrator is a cheap and expeditious, 
and fairly satisfactory, way of solving a difficulty- 
Thus when the question in dispute is as to whether a 
shipload of, say, corn, is up to sample, it is a simple 
matter to call in an expert who can examine the ship- 
load and the sample and at once express his opinion. If 
the parties are willing to be bound by this opinion the 
whole dispute is rapidly decided and a rough-and- 
ready justice is administered. In matters of thet class 
itis probably better that disputes should be settled 
expeditiously rather than that they should be settled 

‘rightly. The difficulty in all such cases.isthat.the expert 
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is usually himself in business, and be he ever so con- 
scientious it is difficult for him to take a judicial view 
of a question wholly unaffected by his own_ interests. 

As soon as a question in dispute requires a proper 
hearing before an arbitrator the advantages of arbitra- 
tion began to decrease. In some cases of a highly 
technical kind a judge has not sufficient special knowl- 
edge to decide the matter correctly, but except in such 
cases we are inclined to think that arbitration is more 
costly, more tardy and less satisfactory than a trial in 
the courts. The expenses of witnesses and the fees of 
counsel are practically the same, while the charges of 
the arbitrator are usually very heavy and largely in 
excess of any court fees that would be payable. As 
regards time, arbitrations usually last much longer 
than similar cases in court and are frequently ad- 
journed for several days for the convenienee of every 
one but the parties interested. Then again difficult 
questions of law sometimes arise upon which the 
opinion of the courts is required, or proceedings, may 
have to be taken on the award itself, so that it is by no 
means unfrequent for arbitration proceedings to last 
for several years. 

The greatest difficulty is, however, in seeuring an 
arbitrator with an unbiased: and judicial mind, 
Judges of the High Court, by their legal training and 
by the fact that they receive a substantial income, and 
are in no way affected by the result of the cases, con- 
stitute as fair a tribunal as human ingenuity is likely 
to devise. We are, however, far from asserting that 
arbitrators are otherwise a conscientious set .of men, 
who earnestly strive to do what is right in each par- 
ticular case; but what we do say is that in many in- 
stances the cireumstances under which they are situ- 
ated are such as to prevent them from giving that ab- 
solutely independent decision which is of the essence 
of the administration of justice, and even in cases 
where they may have given such a decision their posi- 
tion is such as to cause dissatisfaction, and to lead one 
of the parties to think there is bias where no bias ex- 
ists. The number of cases before the courts during 
recent years in which it has been sought to revoke 
submissions or to restrain arbitrations on the ground 
of bias shows pretty clearly that such dissatisfaction 
exists. 

One class of cases which gives rise to discontent is 
that in which an arbitrator is named in the agreement, 
more especially when the arbitrator is a person em- 
ployed by one of the parties. An example of this is 
to be found in Jackson v. Barry Railway Company 
(1893), 1 Ch. 238. In that case the plaintiff undertook 
to construct a dock for the defendant company, and 
the agreement provided that any dispute between the 
company and the contractor as to the meaning of any 
part of the contract should be referred to the com- 
pany’s engineer as arbitrator. As the engineer was 
the person to look after the contractor in the interest 
of the company, this really meant that if any dispute 
arose between the contractor and the engineer, it was 
to be decided by the engineer. A dispute arose, and 
the engineer told the contractor his view. The com- 
pany then arranged to have the matter referred to the 
engineer as arbitrator. Certain letters passed be- 
tween the engineer and the contractor before the date 
fixed for the arbitration. It was suggested that in these 
letters the engineer had not left his mind open, but 
had, before hearing the case and before being advised 
by his legal assessor, so tied himself down by his letter 
as not to leave it reasonably open to him to depart 
from the view which he had previously taken and ex- 
pressed. The court of appeal did not so read the let- 





ter and refused to restrain the arbitration. Bowen, 
L. J., in his judgment, after commenting on the 
curious nature of a contract which made the engineer 
judge, so to speak, in his own quarrel, went on to say 
that “to an adjudication in such a peculiar reference 
the engineer cannot be expected, nor was it intended, 
that he should come with a mind free from the 
human weakness of a preconceived opinion.” The 
question in the appeal was whether the engineer had 
done anything to unfit himself to act, not as an arbi- 
trator without previously formed or even strong 
views, but as an honest judge of this very special and 
exceptional kind. In Eckersley v. Mersey Docks and 
Harbor Board (1894). 2 Q. B. 667, a somewhat similar 
contract was in existence, and the court again re- 
fused to restrain the servant of one of the parties 
from acting as arbitrator, although under the terms of 
the submission he might have todecide the question 
whether he had himself.acted with due skill and com- 
petence in advising his employers in respect of the 
carrying out of the contract. 

Another example of objection to a named arbitrator 
arose in the case of Bright v. River Plate Construc- 
tion Company (1900) 2 Ch. 835, where disputes were to 
be referred to a particular barrister. A dispute arose 
in which one party alleged misconduct affecting 
fulfilment of the contract on: the part of the 
representative of a firm of a solicitors.. It was 
sought to restrain the arbitration on the ground 
that the barrister had intimate professional relations 
with the solicitors. No imputation was advanced 
against the counsel, but it was submitted he could not 
hear the case without bias or embarrassment. .The 
barrister in question, after hearing the statements, 
declined to proceed further, and a new arbitrator was 
appointed; but the question was argued as to costs 
and the decision was in favor of the arbitration being 
valid, as it was held that in the case of a named arbi- 
trator actual bias must be shown. 

So far we-have dealt with cases of a named arbitra- 
tor, and from the, cases above cited it follows that 
probability of bias, even if strong, is not a ground for 
interfering with the arbitration. In the case of an 
arbitration where the arbitrator is not named in the 
agreement the rule is much more strong, If heis in 
fact interested, the court will require a new arbitra- 
tor to be appointed, or will revoke the submis- 
sion. Thus in fe Frankenberg and the Security 
Company, 10 T. L. R. 393, this course was adopted 
when the company proposed to appoint their own 
manager as umpire. So also where there is litigation 
between the arbitrator and one of the parties, 
so that the arbitrator becomes an interested party, the 
court will give leave to revoke the submission. (Re 
Baring Brothers and Company and Doulton and Com- 
pany, 61 L. J. Q. B. 704.) In Beddow v. Beddow, 9 Ch. 
D. 89, Jessel, M. R., stated the law thus: “It isa 
settled principle that no inferior tribunal, whether it 
be a judge or arbitrator, or other judicial or quasi- 
judicial person, ought to be allowed to proceed in the 
hearing of a case which such judge or arbitrator is for 
any special reason unfit or imeompetent to hear.” 
Personal interest he considered to be one of the well- 
known grounds of incompetence, as also personal 
conduct; such as would render ‘him unfit to discharge 
the functions of an arbitrator. 

The courts are not, however, very willing to revoke 
a submission to arbitration, or to restrain the pro- 
ceedings once begun, and a strong case must be made 
out.’ Thus the court refused to set aside an award on 


’ the ground of bias on the part of an umpire in an 
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arbitration under the Lands Clauses Acts as to the 
value of land taken, on the ground that the umpire 
had during the proceedings, and before the award 
was made, given evidence on behalf of one of the 
parties in another inquiry as to the value of other 
land taken for the same purposes and under the 
same parliamentary powers. (Jn re Haigh and 
London and North West Railway Company and Great 
Western Railway Company,. [1896] 1 Q, B. 649.) In 
this class of cases, the rule is practically the same as 
in the case of bias by justices. If peeuniary interest 
is shown, the submission may be revoked or the 
arbitration restrained, but mere probability of bias 
would appear not to be enough, and.a substanial 
likelihood of bias must be shown. The mere fact that 
an arbitrator must be drawn from a class, members 
of which are probably connected in business with one 
or other of the parties, makes it all the more difficult 
for courts to interfere unless a strong case is made 
out. Suction of the Peace. 








BOO! IK R EVIEW. 


SNYDER ON MINES. 


One of the monumental works of the law, one that 
will undoubtedly stand forth for many years to come 
as the highest authority on the subject of which it 
treats is a work recently issuing from the press ‘under 
the name and authorship of Wilson I. Snyder of the 
Utah bar, entitled “The Law of Mines and Mining 
Claims.” This treatise has a unique history. In 1894, 
Mr. Snyder, whose fifteen years of practice in mining 
law had showed him the great need of a legal text-book 
in which the entire mass of mining law was “collected, 
digested, sifted, and, if posssible, harmonized,” un- 
dertook the responsibility of preparing such a work 
himself. Four years unremitting toil resulted in the 
production of enough matter to make a volume of 
about eight hundred pages, besides a geological pre- 
face and the state statutes. When about completed, 
however, the entire text of this work was destroyed 
by a great conflagration in Park City, Utah, a mining 
town where the author lived. Fortunately, however, 
about two-thirds of It was to be found in the notes of 
his stenographer, Mr. Bismark Snyder. It was then 
decided to prepare these notes for an article for the 


new edition of the American and English Encyclopedia. . 


of Law, with rights reserved for publication in book 
form. It seems that the publishers of this en- 
cyclopedia so materially cut down the eopy fur- 
nished by Mr. Snyder, as to practically ““emasculate”’ 
the treatment resulting in many inaccurate and 
obseure statements. This, together with other con- 
siderations, the most prominent of which was that no 
thoroughly competent work on the subject had as yet 
appeared, led Mr. Snyder not merely to publish his 
treatment in book form as originally outlined but to 
spread out the discussion to cover and treat ali quest- 
ions having anything to do with the digging and ex- 
cavating of the, earth’s crust by means of shafts, 
tunnels, drifts, adits, or any other form of subsurface 
mining, or by washing and sluicing the alluvial 
gravel, or the boring for gas or oil. On this plan the 
work was completed in two volumes and comprises 
within its 1464 pages a new, up-to-date and com- 
prehensive treatise on the law of mines and mining 
claims. We unhesitatingly commend this work to 
those having anything to do with questions of mining 
law asthe most accurate, accessible and satisfactory 
that has yet appeared, Published by W. H. Flood & 
Co., Chieago, IH. 





HUMOR OF T! THE LAW. 


A. certain well-known lat lawyer is given to 
swearing. Recently his small son was sitting by 
father’s side studying arithmetic. By his moving and 
wriggling the father was disturbed, and he rebuked 
the youngster with— 

‘““What’s the matter with you? Why can’t you sit 
still, jerking and wriggling about constantly?” 

“?Taint my fault, it’s yours,” came the reply. 

““Why so?” 

‘““*Cause,” answered the youngster, “last night I 
asked you how much a billion was, and you said it 
was ‘a d-—d lot’. Teacher asked me how mueh it 
was to-day, and I told her the same thing. Now, 
that’s why I can’t sit still.” 


Attorney for the defense,—examining the state’s 
witness, who is the prosecutrix in a criminal case charg- 
ng the defendant with assault and battery: “Are you 
certain that this is the man? 

Witness: Yes, I knows dat he is, and all: the holy 
angels above knows it. 

Att’y for the defense: What about those that stay 
down below, do they know anything about it? 

Witness: Well, I don’t know sir, I expects you wil 
find out dat yourself some day. 








QUERIES AND ANSWERS. 





To the kditor of the Central Law Journal: 

A made a contract with B by which for $40,000, 
$10,000 cash, $30,000 on delivery, B agreed to deliver 
to A certain goods of certain kind to be inspected 
before shipment by A, and then by B shipped to A’s 
town and there delivered to A, who was to pay the « 
$30,000. A inspected goods. B shipped and they arrived 
at A’s town in what A claimed a damaged condition. 
A refused to receive and pay the $30,000. A then sued 
B, alleging breach of contract; suit pended for some 
four months, B resold the goods for $50,000 and kept 
all the money. .The suit of A was decided against 
him, court holding no breach, that title to goods 
vested in A on the inspection and acceptance at B’s - 
town, and that damage in transit did not authorize A 
in refusing to receive and pay for the goods. A sues B 
for $20,000 and interest for money had and used, etc., 
on the resale of goods. B pleads res adjudicata. Is 
his plea good? A. M. CARTER. 

Fort Worth, Tex. 








BOOKS RECEIVED, 


A Treatise on the Law of Banks and eccree Pf 
John T. Morse, Jr. Fourth me age ow 
arranged, and Greatly Enlarged. aie el 
sons. Vols. 1 and 2. Boston: Litto’ — and 
Company, 1903. Sheep,.pp. 1595. Price, $12. Re- 
view wil "follow. 

The Law of Suretyship covering Personal Suretyship, 
Commarea Guaranties, Suretyship as Related to 

egotiable Instruments, Bonds to Secure Private 
Ob igations, Official and Judicial Bonds, Surety © 
Companies: By Arthur Adelbert Stearns, of the 
Cleveland Bar. Cincinnati:: The W. H. Anderson 
Co., Publishers, 1908, Sheep, ‘pp. 889. ‘Price, 36. 
Review will follow. 


A Code of Wy meer being the Law of the State of 
New York spapashx of agtonnes and Kindred 





Subjects as Declared by its Court of Last Resort, 
with references to all the cases in the Appellate Di- 
vision 6f the Supreme Court from its o Peuization, 


January 1, 1896. Cases Codified, —e nsed, Classi- 
fied. Joh ohn Brooks Leavitt, LL. D., of New York. 
Albany, N.Y, Matthew Bender, 1905. Sheep, pp. 
860, Price, $6.50. Review will follow. 
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. AcTION— Injuries to Personal Property. — Injury to 
inn person and injury to personal property by the same 


wrongful act constitute two causes of action.—Eagan v.. 


New York Transp. Co., 78 N. Y. Supp. 209. 


2. ADVERSE PossEssION—KExpress Trust. — Possession 
of land as cesgqui que trust held notjto support a claim of ad- 
verse possession as against the trustee. — McClenahan v. 
Stevenson, Iowa, 91 N. W. Rep. 925. 


3. ADVERSE POSSESSION— Joint Possession.— When a 
son, residing on land with his. mother, who has a dower 
interest therein, executes a voluntary conveyance of the 
land to his wife, who lives on the land and has a joint 
possession with the mother, the continuance of such 
possession for seven years and the payment of taxes 
does not give title by adverse possession to the wife, un- 
der Rev. 8t., oh. 83, § 6.— Brumback v. Brumback, II1., 67 
N. E. Rep. 741. 

4 ADVERSE POSSESSION— Title to Land. — Where the 
holder of an inferior title to land claims by adverse pos- 
session, the possession will not be construed to extend 
to land not inclosed.—Kentucky Land & Immigration Co. 
v. Crabtree, Ky., 32 SoRep. 31. 

5. ALTRRATION OF INSTRUMENTS— Written Contract.—In 
an action on a written contract, the burden of proof held 
to.be on plaintiff to show that certain alterations were 
made before the signing and delivery. — Consumers’ Ice 
Co. vy. Jennings, Va., 42 8. E. Rep. 879. 

6. APPEAL AND ERROR — Abstract. — Where defendant 
printed the entire transcript in his abstract, in disregard 
of the rules requiring abridgment, the judgment will be 
affirmed.—Hurley v. Hurley, lowa,91 N. W. Rep. 895. 


7. APPBAL AND ERROR — Appointment of Viewers. — 
Order of court appointing viewers to assess damages 
for use of tracks of another street railway company held 
final and appealable.—Petition of Philadelphia, M. & 8. 
St. Ry. Co., 


Pa., 53. Atl. Rep. 191. 








8. APPEAL AND ErroR—Conclusiveness,—A decision of 
the supreme court of appeals is conclusive on it in any 
subsequent appeal in the same cause. — Tidball’s Exrs 
v. Shenandoah Nat, Bank, Va., 42 8. E. Rep. 867. 


9. APPEAL AND ErRRoR—Conflicting Evidence.— Where 
the parties were the only witnesses on a disputed question, 
and their testimony was contradictory, the verdict will 
not be disturbed on appeal..— Rickey v. Brady, Colo., 70 
Pac. Rep. 444. 

10. APPEAL AND ERROR—Exceptions.— An appeal is it- 
self an exception to the jadgment or any other matter 
appearing on the face of the record. — Baker v. Dawson, 
N. Car., 42 8. E. Rep. 588. 

11. APPEAL AND ERROR—Findings of Fact. — Where a 
ruling of the trial court,on a request to open the case 
after judgment to permit the filing of findings does not 
appear in the record, it will not be considered on appeal. 
—Wickes v. Pulfrey, Mich., 91 N. W. Rep. 633, 

12. APPEAL AND ERROR—Judgment.—Acceptance of the 
amount of a judgment, when the sum received is in dis- 
pute, involved a waiver of all errors involved in render- 
ing it for that amount. — Ballinger v. Connecticat Mut. 
Life Ins. Co., Iowa, 91 N. W. Rep. 7 

13. APPEAL AND ERROR — Judgment on Pleadings.— A 
suggestion that the court erred in not permitting an 
amendment to the answer, cannot be considered, where 
there was no application for the same. — Kuhn v. Sol. 
Heavenrich Co., Wis., 91 N. W. Rep. 994. 


14. APPEAL AND ERROR — Mutilation of Record. — A 
mutilation of the record, made by ,appellant in good 
faith, held not to preclude the consideration by the 
court of questions still properly left in the record. — 
Johnson vy. Gehbauer, Ind., 64 N. E. Rep. 855. 


15. APPEAL AND ERROR— New Trial. — Unless the ver- 
dict rendered was absolutely demanded by the evidence 
the supreme court will not decide whether or not the 
trial court abused his discretion in grantinga first new 
+ a aa Consol. St. R. Co. v. Jones, Ga., 42 8, E. Rep. 


16. APPEAL AND ERROR—Opening Default.—Where the 
supreme court decides that the trial court erred in not 
rendering judgment for plaintiff by default, it is within 
the discretion of the trial court to allow defendant to 
answer, under Code, § 274. — Cook vy. American Exch. 
Bank, N. Car.,42 8. KE. Rep. 550. 

17. APPEAL AND ERROR—Premature Appeal. — An ap- 
peal, in an action where a referee had been appointed, 
before final judgment on the referee’s report, held pre- 
mature.—Shankle v. Whitley, N. Car., 42 8. E. Rep. 574. 

18. APPEAL AND ERROR—Record Remitted.—The judg- 
ment of the trial court on appeal, after the record has 
been submitted to the trial court, is final, an’ cannot be 
changed by the supreme court. — Ledebuhr v. Krueger, 
Wis., 91 N. W. Rep. 1012. 

19. APPEAL AND ERROR — Review. — An appeal from 
two interlocutory decrees, one of which was entered 
more than six months before the appeal, will entitle the 
appealing party to have only the decree entered within 
six months reviewed. — Ray v. Frank, Fla., 32 So. Rep. 
925. 

20. AFPEARANCE—Motion to Retax Costs.—Presence of 
plaintiff?s attorney. in court atthe time ofthe making of a 
motion to retax costs in an aesion of which the court 
had lost Hurisdiction held not to constitute an appear- 
ance, so as to confer jurisdiction of the plaintiff. — lowa 
Savings & Loan Assn. y. Chase, Iowa, 91 N. W. Rep. 807. 


21. AR8SON—Threats. — Mere threats held insufficient to 
prove the crime of burning a barn, with live stock. — 
State v. Freeman, N. Car., 428. E. Rep. 575. 

22. ASSIGNMENTS—Consideration. — Assignment of life 
policy, with scroll seal, reciting consideration, will be 
deeined made for a good consideration.—Mc Donough v. 
tna Life Ins. Co., 78 N. Y. Supp. 217. 

23. ATTORNEY AND CLIENT—Contracts. — A contract by 
owners of mining claims to pay a designated,sum for 
legal services held not to give the attorneys a right of 
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action against a purchaser of the mining property.— 
Weiss v. Gullett, Colo., 70 Pac. Rep. 442. 

24. BANKRUPTCY — Alimony. — A final judgment for 
alimony held provable against a bankrupt’s estate, and 
therefore discharged bythe bankrupt’s discharge. — Ar- 
rington v. Arrington, N. Car., 42 8. E. Rep. 554. 

25. BANKRUPTCY — Fraudulent Conveyance. — Sale by 
assignee of interests of bankrupt in contract assigned by 
him held to carry right to attack the assignment as a 
fraudulent preference.—Bryan v. Madden, 78 N. Y. Sapp. 
220. 

26, BANKRUPTCY—Preference.—Payments by the bank- 
rupt, while insolvent within four months before the 
filing of the petition in bankruptcy against him, npon his 
indorsed notes, which the indorsers would have paid, if 
he had not, constitute a preference. — Swarts vy. Fourth 
Nat. Bank, U. 8. C. C. of App., Eighth Circuit, 117 Fed. 
Rep. 1, 

27. BANKRUPTCY—Property Subject to Debts.— None of 
the property of a corporation for which a bankrupt 
works, but only his wages, not exempt, are subject to his 
debts, though his efforts greatly benefited it and all its 
stock is owned by his wife. — Campbell v. Thompson, 
Colo., 70 Pac. Rep. 161. 

28. BANKRUPTCY— Suit Against Bankruptcy, — Under 
Bankr. Act, §. lla, the court.should not render judgment 
against a defendant after the filing of an answer stating 
that a petition in bankruptcy had been filed against him. 
First Nat. Bank v. Flynn, Iowa, 91 N. W. Rep. 784. 

29. BANKS AND BANKING — Collections. —A bank does 
not cease to be the collecting agent of another bank be- 
cause the drafts forwarded for collection are drawn 
upon it.—National Revere Bank v. National Bank of Re- 
public, N. Y., 64 N. E. Rep. 799. 

30. BANKS AND BANKING — Insolvency. — In a prosecn- 
tion of a bank cashier for receiving a deposit after in- 
solvency, evidence as to bank asset being accommoda- 
tion paper held admissible. — State vy. Stevens, 8, Dak., 
92 N. W. Rep. 420. 

31. BANKS AND BANKING — Speculative Dealings. — 
Broker may be charged with the amount of the funds 
actually received and converted by him, and is entitled 
to credit for all money repaid by him which can be 
traced into the hands of the owner. — Mendel vy. Boyd, 
Neb., 91 N. W. Rep. 860. 

32. BILLS AND NOTES — Blank Indorsement.—Where a 
anote is indorsed in blank, possession creates a pre- 
sumption of ownership,— Watford v. Windham, s. Car., 
42 8. E. Rep. 597. 

33, BILLS AND NOTES—Buarden of Proof.— In an action 
by indorsee of anote, the burden of proofis on plaint- 
iff to show that the indorsement is that of the payee.— 
Payne v. Liebee, Neb., 91 N. W. Rep. 851. 

34. BOUNDARIES—N atural Monuments.—W here a course 
cannot be run so as touch all the natural objects called 
for in a deed, that course should be taken which will 
satisfy the most of the calls for natural objects. — Ken- 
tucky Land & Ihnmigration Co, v. Crabtree, Ky., 70 8. 
W. Rep. 31 

25. BROKERS—Written Authority.—Where a real estate 
owner executes a written authority forthe sale of real 
estate to a broker, he has no authority to sign contracts 
of sale.— Brandrup v. Britten, N. Dak., 92 N. W. Rep. 453. 

36. BUILDING AND LOAN ASsSOCIATIONS—Usurious Loan, 
—On settlement of a usurious loan of building association, 
borrower held entitled to credit for payments, whether 
premiums or interest, as on an ordinary 6 per cent. loan, 
—Kleimeir v. Covington Perpetual Building & Loan Assn., 
Ky., 70 8. W. Rep. 41. 

37. BURGLARY — Px ion of R tly Stolen Goods.— 
In a prosecution for breaking and entering with intent to 
commit larceny, the possession of recently stolen goods 
held not pris facie evidence of guilt. — State v. Brun- 
didge, Iowa, 91 N. W. Rep. 920. 

38. BURGLARY — heienmention of Guilt. — Possession of 
goods recently stolen does not create a presumption, or 
amount to prima facie proof, that the possessor is guilty 








of the burglary. — State v. Brady, lowa, 91 N. heap cikang 


89, CARRIERS—Premature Starting of Car.—In | 
for injuries sustained by the prematare t 
car, an instruction that if the phe 
ductor saw plaintiff to get off, and prematurely 
started the car, plaintiff was entitled to recover, was 


“proper. — Beringer v. Dubuque St. Ry. Co., Iowa, ot N.W. 


Rep. 981. 

40, CERTIORARI — Contempt.—A person adjudged guilty 
of contempt may test the legality of the proceedings vf 
certiorari, though he did pot except to the 
against him. — Coffey v. Gamble, lowa, 91 N. W. Rep. a. 


41, CHARITIES — Public Policy. — Public policy of the 
state held not to forbid the acceptance by a city of a trust 
for the maintenance of a college for orphans.— Clayton v. 
Hallett, Colo., 70 Pac. Rep. 429, 


42. CHATTEL MORTGAGES — Bill of Sale. — In order to 
render a bill of sale, which is absolute on its face a mort- 
gage, it must have been executed with the intention or 
purpose of operating as a security. — Long vy. State, Fla., 
82 So. Rep. 870. 

43. CONSTITUTIONAL Law — Bill of Exceptions. — Acts 
1901, p. 511, providing ina certain class of cases for an 
extension of time for the filing of bills of'exception, held 
in violation of, Const. art. 3, § 1, providing for the exclu- 
sive character of the three departments of government.— 
Johnson v. Gehbauer, Ind., 64 N. KE, Rep. 855. 

44, CONSTITUTIONAL LAW—Compulsory Physical Exam - 
ination.—A compulsory physical examination of a person 
accused of rape, for the purpose of ascertaining if he is 
afflicted with a venereal disease alleged to have been 
communicated to prosecutrix, is in violation of Const. art 
1, § 9.—State v. Height, Iowa, 91 N. W. Rep. 945. 

45. CONSTITUTIONAL Law — Due Process of Law.—Code 
Cr. Proc. § 322, relating to the taxation of costs against 
prosecuting witness, held unconstitutional, as contraven - 
ing Const. art. 1, § 8, declaring that no person shall be 
deprived of property without due process of law. — Rick- 
ley v. State, Neb., 91 N. W. Rep. 867. 

46. CONTEMPT — Death of Defendant. — Contempt pro- 
ceedings against a defendant in a previous injunction 
suit for violation of the injunction do not abate on the 
death of such defendant.—Hannah y. People, IIl., 64 N. EK 
Rep. 776. 

47. CONTEMPT — What Constitutes. — Failure to obey 
mandate of court for two hours, pending preparations 
for an appeal, held nota contempt of the order of the 
court.—People v. Sturgis, 78 N. Y. Supp. 77. 

48. CONTINUANCE — Discretion of Trial Court, — Action 
of trial jadge in going to the home of a witness physically 
unable to attend court, and permitting her testimony to 
be taken in his presence, held not an abuse of discretion. 
—Humphrey v. Humphrey, Neb., 91 N. W. Rep. 856, 


49, CONTRACTS—Agreement in Restraint of Trade. — An 
agreement not to engage in the catching of certain kinds 
of fish along the Atlantic seaboard, or the manufacture 
of products therefrom, for the term of 20 years, as @ part 
of a contract for the sale of property, is not, void as against 
public policy, or as oppressive and unreasonable,— - 
eries Co. v. Lennen, U.S.C. C., D. Conn., 116 Fed. Rep. 
217. 

50. CONTRACTS — Naming a Child. — The privilege of 
naming a child is a valid and legal consideration for a 
promise to convey land to the child, — Daily v. Minnick, 
Iowa, 91 N. W. Rep. 91%. 

51. CONTRACTS—Right of Action.—An action will not lie 
on a promise to pay aclaim when able, without proof of 
ability to pay.—Jn re Knab, 78 N. Y. Supp. 292. 


52. ConTRACTS — School Trustees. — A contract made 
with the wife of a member of the board of school trus- 
tees, employing her to teach inthe school over which 
such board has supervision, held contrary to public pol- 
icy and void, under Sess. Laws 1899, p. 96. — Nuckols v. 
Lyle, Idaho, 70 Pac. Rep. 401. 

53. CORPORATIONS — Bringing in Defendants. — A de- 
fendant in an action against directors to enforce their 
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statutory liability, being the only one served, held to 
have the right to compel plaintiff, as a condition to the 
complaint not being dismissed, to bring in the others.— 
Geoghegan v. Luchow, 78 N. Y. Supp. 278. 

54. CORPORATIONS — Ignoring Existence.—A sole cred- 
itor and stockholder of a corporation cannot ignore its 
existence, and convey, incumber, or deal with its prop- 
erty, without the action of the corporation. — Watson v. 
Bonfils, U. 8. C. C. of App., Eighth Circuit, 116 Fed. Rep. 
157. 

55. CORPORATIONS — Preferred Creditors. — A creditor 
stockholder of an insolvent foreign corporation held not 
entitled to a preference under the laws of the state of the 
corporation’s residence; such law not being statutory.— 
Lamb v. Russel, Miss., 32 So. Rep. 916. 

56. CORPORATIONS—Preferring Creditors —An insolvent 
private manufacturing corporation may prefer its direct- 
ors, though their votes are necessary therefor. — Nap- 
panee Canning Co. v. Reid, Murdock & Co., Ind., 64 N. E. 
Rep. 870. 

57. CORPORATIONS — Stock Subscriptions. — A person 
subscribing, with others, for shares in a corporation to be 
formed, held liabie on the subscription after the corpora- 
tion was formed. — Woods Motor Vehicle Co. v. Brady, 
78 N. Y. Supp. 203. ‘ 

58. Costs — Appellant’s Brief.—In taxing costs against 
an appellee, the expense of printing a portion of appel- 
lant’s brief, containing an unnecessary reprint of the 
complaint, answer, and findings, wil not be allowed.— 
Liver vy. Thielke, Wis., 91 N. W. Rep. 975. 

5y. CouRTs — Diverse Opinions. — Where one of the 
judges of the supreme court is disqualified, and the others 
were equally divided, the judgment will be affirmed with 
out a statement of the reasons for the diverse opinions.— 
Church of the Good Shepherd y. Racine Water Co., Wis. 
92 N. W. Rep. 436. 

60. CRIMINAL EVIDENCE — Burglary. — Where the evi- 
dence on atrial for burglary was entirely circumstantial, 
and insufficient to exclude every reasonable hypothesis 
except the guilt of the accused, it did not authorize a con- 
viction.—Andrews V. State Ga., 428. E. Rep. 476. 

61. CRIMINAL EVIDENCE — Conspiracy.—So long as con- 
spirators are acting in pursuance of the unlawful com- 
bination, though subsequently to the making of the com- 
bination, the acts and representations of each may be 
shown as against the others. — State v. Soper, Iowa, 91 N. 
W. Rep. 774. 

62. CRIMINAL EVIDENCE—Demurrer to State’s Evidence. 
—Where an accused, after demurring to the state’s evi- 
dence, introduces testimony of his own which supplies a 
defect therein, he thereby waives his right to assign the 
overruling of the demurrer as error. — State v. Hagan, 
N. Car., 428. E. Rep. 901. 

68, CRIMINAL LAw—Argument of Prosecuting Attorney 
—Where, in a criminal appeal, no bill of exceptions pre- 
served the argument? of the proseceting attoruey, objec - 
tions thereto cannot be reviewed. — Kelley v. State, Tex. 
70'S. W. Rep. 20. 

64, CRIMINAL Law — Former Jeopardy.—Plea of former 
jeopardy, based on discharge of jury because of sickness 
of juror, held insufficient. — People v. Smith, N. Y.,64.N. 
E. Rep. 814. 

65. CRIMINAL LAW — Name of Defendant.—The fact that 
the name by which defendant wes known was the one 
under which the prosecution was begun and the prelim- 
inary examination conducted, rather than his real name 
subsequently substituted, will not render the preliminary 
examination invalid. — State v. Pipes, Kan., 70 Pac. Rep. 
363. 

66. CRIMINAL TRIAL — Arson.—On a prosecution for be- 
ng accessories before the fact to arson, evidence of pre - 
vious crime to cover up which the arson was supposed to 
have been procured, held inadmissible.—State v. MeCall, 
N. Car., 42 8. E. Rep. 894. 

67. CRIMINAL TRIAL — Oontinuance to Secure Absent 
Witnesses. — A person accused of crime, who flees from 
tice after an arraigrmcnt and before trial does not 





show the diligence contemplated in the law governing 
continuances forthe purpose of obtaining witnesses.— 
Hubbard y. State, Neb., 91 N. W. Rep. 869. 

68. CRIMINAL TRIAL—Disturbance by Spectators.—Con 
duct of the audience in leaving the courtroom and cre- 
ating a disturbance during a murder trial held so preju- 
dicial to defendant as to render his conviction not in 
accordance with the law of the land as guaranteed by 
the constitution. — State v. Wilcox, N. Car., 42 8. E. Rep. 

69. CRIMINAL TRIAL—Evidence of Deceased Witness.— 
Right to confront witness, given by Code Cr. Proc. § 8, 
subd. 3, held. not violatea by. reading testimony of wit- 
ness, since deceased, given in former trial. — People v, 
Elhott, N. Y., 64 N. E. Rep. 837. 

70. CRIMINAL TRIAL—Prejudicial Remarks.—That the 
district attorney raised his voice to such a pitch that ob- 
jection could not be made to argument prejudicial to ac- 
cused held not to obviate the necessity of the objection to 
entitle accused to a reversal of the conviction on that 
ground.—Gilstrap v. People, Colo., 70 Pac. Rep. 325. 


jl. CRIMINAL TRIAL—Time Allowed for Argument.— 
Limiting time for argument in criminal case to 20 minutes 
held not error; the facts being simple and the time al- 
lowed not having been consumed.—Wright v. United 
States, Ind. Ter., 69 8. W. Rep. 819. 

72, CUSTOMS AND UsaGes—Character of Contract.—A 
custom of trade cannot change the intrinsic character of 
the contract of parties who are ignorant of such custom. 
—Consumers’ Ice Co. v. Jennings, Va.,428. E. Rep. 879. 

73. CUSTOMS AND USAGES—Evidence.— Where both par- 
ties admit an express agreement as to terms of sailing a 
vessel, evidence of terms according to general custom is 
inadmissible.—McIntosh v. Pendleton, 78 N. Y. Supp. 152. 

74. DAMAGES—Excessive Verdict.—Where plaintiff suf- 
fered a fracture of the neck of the femur by the premature 
starting of a street car as she was attempting to alight, a 
verdict of $3,000 was not excessive.—Beriuger vy. Dubuque 
St. Ry. Co., Iowa, 91 N. W. Rep. 931. 

75. DEATH—Excessive Damages.—A verdict for $6,000 
for death of boy about 4 years old held excessive.—Hively 
vy. Webster County, lowa, 91 N. W. Rep. 1041. 


76. DEATH—Notice of Injury.—Laws. 1897, ch, 248, requir- 
ing notice to be given to a municipality of injury caused 
by defects in its streets, does not apply to an action by 
the personal representatives of a person, whose death 
was caused by such defects.—Orth vy. Village of Belgrade, 
Minn., 91 N. W. Rep. 843. 

77. DEEDs—Brother to Sister.—Relationship of brother 
and sister held not to raise a presumption of fraud as to 
deed of brother giving land to sister.—Reeves v. Howard, 
Iowa, 91 N. W. Rep. 896. 

78. DEEDS—Meritorious Consideration.—A grantee, who 
was the illegitmate son of the grantor, was eutitled to 
show a meritorious consideration for a grant to him by 
evidence that the grantor stood in lvco parentis to him.— 
Pickett v. Garrard, N. Car., 42 8. E. Rep. 579. 


79. DIVORCE—Laches.—A divorced wife, having delayed 
action to set aside the decree for seven years after know]- 
edge thereof, and until after defendant had remarried, 
held barred from relief by laches.—Hurley v. Hurley, 
Iowa, 91 N. W. Rep. 895. 

80. DIVORCE—New Trial on Certain Issues.—New trial 
may be granted in a divorce case on the issues of adultery 
by plaintiff, without granting it on the issues of desertion 
by defendant.—Hall v. Hall, N. Car., 42 S. E. Rep. 562. 


81. DOMICILE—Letters of Administration.—An infant's 
residence will follow that of the father while he is living, 
and after his death it will in general follow that of the 
mother.—Jn re Russell’s Estate, N. J., 53 Atl. Rep. 169. 

82. DowER—Conveyange by Trustee.—Wife’s right to 
dower in husband’s equitable estate of inheritance in land 
conveyed to trustee held extinguished by a conveyance 
by the trustee in the husband’s lifetime.—Goodheart v. 
Goodheart, N. J., 53 Atl. Rep. 135. 

83. EASEMENTS - Obstruction.—A complaint for obstruc- 
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tion of an easement need only state plaintiff’s ownership 
thereof, describing it, without stating how it was ac- 
quired.—Carter v. Wakeman, Oreg., 70 Pac. Rep. 393. 

84. EJECTMENT—Title to Maintain.—A person holding 
the duplicate final receipt of the receiver of the United 
States land office for land taken under the homestead 
laws can maintain ejectment for the land therein de- 
scribed.—McClung v. Penny, Okla., 70 Pac. Rep. 404. 

55. ELECTIONS—Names of Candidates.—Pol. Code, § 1197, 
prohibiting the name of a candidate to be placed more 
than once on the official ballot, held unconstitutional.— 
Murphy v. Carry, Cal., 70 Pac. Rep. 461, 

86. ESTOPPEL—After-Acquired Title.—Where an after- 
acquired equitable title of a warrantor of realty was de- 
feated, it could not be held to inure to the benefit of the 
tirst grantee.—Kentucky Land & linmigration Co. y. Crab- 
tree, Ky., 708. W. Rep. 31. 

87. ESTOPPEL—Trespass in Execution.—Wife, joining 
husband in mortgage, held not entitled to maintain tres- 
pass for execution of writ of posséssion, on judgment in 
ejectment against the husband in favor of the purchaser 
at mortgage sale.—Burns v. Womble, N. Car., 42 S. E. 
Rep. 5738. 

88. EVIDENCE—Damages.—In an action for damages to 
clothing and furniture having no market value, any per- 
son familiar with its nature and use is competent to tes- 
tify as to its value.--Houghtaling y. Chicago G. W. Ry. 
Co., lowa, 91 N. W. Rep. $811. 

89. EVIDENCE—Objection.—A fact may be established 
by secondary or incompetent cvidence, if material, when 
it is received without objection. — Goodall v. Norton, 
Minn,, 92 N. W. Rep. 445. ; 

90. EVIDENCE—Tax Rolls,—Tax rolls held inadmissible 
as primary evidence of the taxable property of a school 
district, in an action on school bonds issued in excess of 
the district’s debt limit.—Montpelier Savings Bank & 
Trust Co, v. School Dist. No.5 of Town of Ludington, 
Wis., 92 N. W. Rep. 439. 

%1. EXCEPTIONS, BILL OF—Allowance After Term.—A 
judge is not absolutely without power to allow a bill of 
exceptions after the term, or the expiration of the time 
as extended, and he may do so ina speciai case, where 
the party presenting the bill has been without fault and 
to refuse to sign the bill would work injustice.—Western 
Dredging & Improvement Co. v. Heldmaier, U. 8. C. C. of 
App., Seventh Circuit, 116 Fed. Rep. 179. 

92, EXECUTION—Conditional Redemption. — Redemp- 
tioner from an execution sale held not entitled to a return 
of the redemption money on the ground that the purpose 
of the redemption had failed.—Byers v. McEniry, Iowa, 
91 N. W. Rep. 797. 

93. EXECUTORS AND ADMINISTRATORS—Claim Against 
Estate.—Ky. 8t., §§ 3870, 4872, requiring an affidavit and de- 
mand before action on a claim against decedent’s estate, 
held not to apply to claims arising against the administra- 
tor during administration.—Crenshaw v. Duff’s Exr., Ky., 
69 8. W. Rep. 962, 

94. EXECUTORS AND ADMINISTRATORS — Erection of 
Monument.—Where an estate was not worth over $2,410, 
and the will provided for a “suitable” monument, the 
erection by the executor of a monument costing $1,050 
was unwarranted.—Jn re Smith, 78 N. Y. Supp. 130. 

95. EXECUTORS AND ADMINISTRATORS—Interest in Es- 
tate.—Trustee in bankruptcy for the creditors of an in- 
solvent father cannot make the administrators of his in- 
testate child account to him for the share which the father 
inherited.—Jn re Kane’s Estate, 77 N. Y. Supp. 874. 

%. EXECUTORS AND ADMINISTRATORS — Sale to Pay 
Debts.—Where will gives executor valid power to sell for 
papment of debts, proceeding under the statute to sell 
cannot be maintained.—Jn re Rowley, 78 N. Y. Supp. 215. 

97. EXECUTORS AND ADMINISTRATORS—Wills.—A will 
devising land, and directing the executor to sell the same, 
invest the proceeds, and divide the accumulated amount 
at a fixed time, held not to confer on the executor the 
power to sell the land after his discharge.—Boland v. 


Tiernay, Iowa, 91 N. W. Rep. 836. 





9, EXEMPTIONS — —Property Purchased or 1 pave 
Exemption ne ‘by Code Civ. Proc. bi extends to 
property taken in exchange for thus re- 
leased, La wall ns'th Wie Merton ot Sell property. Der 


gan v. Williams, Neb., 91 N. W. Rep. 862. 

99. EXTRKADITION—Presence in Demanding State.—One 
accused of crime in another state wil] not be surrendered 
in extradition proceedings, where he was not in the dé- 
manding state at the time the erime was alleged to have 
been committed, on the theory that it might be shown 
that he actually committed the crime at a later date than 
that alleged in the indictment.—People v. Hyatt, N. Y., 
64 N. E. Rep. 825. 

100. FALSE IMPRISONMENT—Arrest.—In action for false 
imprisonment, the mere fact that the officer released the 
person arrested will not relieve him of an action at the 
instance of the injured party, if the arrest was unlawful 
or the detention illegal.—Harness v. Steele, Ind., 64 N. E, 
Rep. 875. 

101, FEDERAL CouRTs—Effect of Citizenship in Terri- 
tories.—A federal court has no jurisdiction of a suit in- 
volving a controversy between a citizen of a state and a 
citizen of a territory, though citizens of different states 
are parties to the suit.—Watson v. Bonfils, U. 8. C. C. of 
App., Eighth Circuit, 116 Fed. Rep. 157. 


102. FIRE INSURANCE—Title of Insured.—The giving of 
a mortgage on insured realty does not operate to change 
the “interest, title, or possession,” within the meaning of 
a clause in the policy making it void if there is any such 
change.—Wolf v. Theresa Village Mut. Fire Ins. Co. Wis., 
YL N. W. Rep. 1014. 

103. Foop—Oteomargarine.—Proprietor of restaurant, 
who uses oleomargarine made in imitation of butter, held 
liable to penalty, without proof that it was served as but- 
ter.—People v. Berwind, 77 N. Y. Supp. 859. 

104. FRaAUD—Concealment.—Where a party conceals a 
fact material toa transaction and peculiarly within his 
own knowledge, it is as much a fraud as if the existence 
of that fact was expressly denied, or the reverse expressly 
stated.—Thomas v. “urphy, Minn., 91 N. W. Rep. 1097. 

105. Fraup—Financial Statement.—A secretary of an 
insurance company held not liable for deceit, consisting 
of false representations in the insurance company’s 
official statement, in the absence of proof of active, 
conscious, and intentional fraud and misrep z 





_ Warfield v. Clark, Iowa, 91 N. W. Rep. 883. 


106. FRAUDS, STATUTE OF—Written Contract.—Under 
Rev. Codes, §§ 3887, 3960, a written contract for the sale of 
real property, which is signed by an agent, is not valid, 
unless the authority of such agent was in a writing sub- 
scribed by the principal.—Brandrup v. Britten, N. Dak., 92 
N. W. Rep. 453. 

107. FRAUDULENT CONVEYANCES — Creation of Trust.— 
An assignment of a mortgage in trust, after its payment 
by a husband, intending to make a gift of the ena 
covered by it to his wife, and after the execution of 
deed’ to" her, held not fraudulent as ‘agdinst the: 
subsequent creditors.—Carter v. Carter, N. J., 53 Atl, ey 
160. 

108. FRAUDULENT CONVEYANCES — Evidence. — Act of 
owner of land in procuring title to be taken up by an- 
other, and the land to be incumbered by him, held cal- 
culated to defraud creditors furnishing building ma- 
terial to owner of land.—Baltimore High Grade Brick 
Co. v. Amos, Md., 53 Atl.. Rep, 148. 

109. FRAUDULENT CONVEYANCES—Mortgaze to a Rela- 
tive.—A chattel mortgage to a relative, by which creditors 
of the grantor are hindered in the collection of their 
claims, will be scrutinized closely, and will not be sus- 
tained unless good faith is clearly shown.—Knudson v. 
Parker, Neb., 91. N. W. Bep.:850. 

110. FRAUDULENT CONVEYANCES — Nominal Consider- 
ation.—A conveyance by a husband to his wife of all his 
property for a nominal consideration is fraudulent as to 
creditors, though the wife does not participate in any 
fraudulent intent. — Gustin v. Mathews, Utah, 70 Pac. 
Rep. 402. 
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statutory liability, being the only one served, held to 
have the right to compel plaintiff, as a condition to the 
complaint not being dismissed, to bring inthe others.— 
Geoghegan v. Luchow, 78 N. Y. Supp. 278. 

54. CORPORATIONS — Ignoring Existence.—A sole cred- 
itor and stockholder of a corporation cannot ignore its 
existence, and convey, incumber, or deal with its prop- 
erty, without the action of the corporation. — Watson v. 
Bonfils, U. 8. C. C. of App., Eighth Circuit, 116 Fed. Rep. 
157. 

55. CORPORATIONS — Preferred Creditors. — A creditor 
stockholder of an insolvent foreign corporation held not 
entitled to a preference under the laws of the state of the 
«orporation’s residence; such law not being statutory.— 
Lamb vy. Russel, Miss., 32 So. Rep. 916. 

56. CORPORATIONS—Preferring Creditors —An insolvent 
private manufacturing corporation may prefer its direct- 
ors, though their votes are necessary therefor. — Nap- 
panee Canning Co. v. Reid, Murdock & Co., Ind., 64 N. E. 
Rep. 870. 

57. CORPORATIONS — Stock Subscriptions. — A person 
subscribing, with others, for shares in a corporation to be 
formed, held liable on the subscription after the corpora- 
tion was formed. — Woods Motor Vehicle Co. v. Brady, 
78 N. Y. Supp. 203. . 

58. Costs — Appellant’s Brief.—In taxing costs against 
an appellee, the expense of printing a portion of appel- 
lant’s brief, containing an unnecessary reprint of the 
complaint, answer, and findings, will not be allowed.— 
Liver v. Thielke, Wis., 91 N. W. Rep. 975. 

5y. CoURTS — Diverse Opinions. — Where one of the 
judges ofthe supreme court is disqualified, and the others 
were equally divided, the judgment will be affirmed with 
out a statement of the reasons for the diverse opinions.— 
Church of the Good Shepherd y. Racine Water Co., Wis. 
92 N. W. Rep. 436. 

60. CRIMINAL EVIDENCE — Burglary. — Where the evi- 
dence on atrial for burglary was entirely circumstantial, 
and insufficient to exclude every reasonable hypothesis 
except the guilt of the accused, it did not authorize a con- 
viction.—Andrews V. State Ga., 42S. E. Rep. 476. 

61, CRIMINAL EVIDENCE — Conspiracy.—So long as con- 
spirators are acting in pursuance of the unlawful com- 
bination, though subsequently to the making of the com- 
bination, the acts and representations of each may be 
shown as against the others. — State v. Soper, Iowa, 91 N. 
W. Rep. 774. 

62, CRIMINAL EVIDENCE—Demurrer to State’s Evidence. 
—Where an accused, after demurring to the state’s evi- 
dence, introduces testimony of his own which supplies a 
defect therein, he thereby waives his right to assign the 
overruling of the demurrer as error. — State v. Hagan, 
N. Car., 42S. E. Rep. 901. 

63. CRIMINAL LAw—Argument of Prosecuting Attorney 
—Where, in a criminal appeal, no bill of exceptions pre- 
served the argument of the proseceting attoruey, objec- 
tions thereto cannot be reviewed. — Kelley v. State, Tex. 
70 S. W. Rep. 20. 

64, CRIMINAL LAW — Former Jeopardy.—Plea of former 
jeopardy, based on discharge of jury because of sickness 
of juror, held insufficient. — People v. Smith, N. Y.,64.N. 
E. Rep. 814. 

65. CRIMINAL LAW — Name of Defendant.—The fact that 
the name by which defendant was known was the one 
under which the prosecution was begun and the prelim- 
inary examination conducted, rather than his real name 
subsequently substituted, will not render the preliminary 
examination invalid. — State v. Pipes, Kan., 70 Pac. Rep. 
363. 

66. CRIMINAL TRIAL — Arson.—On a prosecution for be- 
ng accessories before the fact to arson, evidence of pre- 
vious crime to cover up which the arson was supposed to 
have been procured, held inadmissible.—State vy. McCall, 
N. Car., 428. E. Rep. 894. ‘ 

67. CRIMINAL TRIAL — Continuance to Secure Absent 
Witnesses. — A person accused of crime, who flees from 
tice after an airaigrmcnt and before trial does not 





show the diligence contemplated in the law governing 
continuances forthe purpose of obtaining witnesses.— 
Hubbard y. State, Neb., 91 N. W. Rep. 869. 

68. CRIMINAL TRIAL—Disturbance by Spectators.—Con 
duct of the audience in leaving the courtroom and cre- 
ating a disturbance during a murder trial held so preju- 
dicial to defendant asto render his conviction not in 
accordance with the law of the land as guaranteed by 
the constitution. — State v. Wilcox, N. Car., 42S. E. Rep. 
586. 

69. CRIMINAL TRIAL—Evidence of Deceased Witness.— 
Right to confront witness, given by Code Cr. Proc. § 8, 
subd. 3, held not violatea by reading testimony of wit- 
ness, since deceased, given in former trial. — People v, 
Elhott, N. Y., 64 N. E. Rep. 837. 

70. CRIMINAL TRIAL—Prejudicial Remarks.—That the 
district attorney raised his voice to such a pitch that ob- 
jection could not be made to arguinent prejudicial to ac- 
cused held not to obviate the necessity of the objection to 
entitle accused to a reversal of the conviction on that 
ground.—Gilstrap v. People, Colo., 70 Pac. Rep. 325. 

71. CRIMINAL TRIAL—Time Allowed for Argument.— 
Limiting time for argument in criminal case to 20 minutes 
held not error; the facts being simple and the time al- 
lowed not having been consumed.—Wright vy. United 
States, Ind. Ter., 69 S. W. Rep. 819. 

72. CUSTOMS AND UsSaGES—Character of Contract.—A 
custom of trade cannot change the intrinsic character of 
the contract of parties who are ignorant of such custom. 
—Consumers’ Ice Co. v. Jennings, Va., 428. E. Rep. 879. 

73. CUSTOMS AND USAGES—Evidence.—Where both par- 
ties admit an express agreement as to terms of sailing a 
vessel, evidence of terms according to general custom is 
inadmissible.—MclIntosh v. Pendleton, 78 N. Y. Supp. 152. 

74. DAMAGES—Excessive Verdict.—Where plaintiff suf- 
fered a fracture of the neck of the femur by the premature 
starting of a street car as she was attempting to alight, a 
verdict of $3,000 was not excessive.—Beriuger v. Dubuque 
St. Ry. Co., Iowa, 91 N. W. Rep. 931. 

75. DEATH—Excessive Damages.—A verdict for $6,000 
for death of boy about 4 years old held excessive.—Hively 
v. Webster County, Lowa, 91 N. W. Rep. 1041. 

76. DEATH—Notice of Injury.—Laws 1897, ch. 248, requir- 
ing notice to be given to a municipality of injury caused 
by defects in its streets, does not apply to an action by 
the personal representatives of a person, whose death 
was caused by such defects.—Orth y. Village of Belgrade, 
Minn., 91 N. W. Rep. 843. 

77. DEEDS—Brother to Sister.—Relationship of brother 
and sister held not to raise a presumption of fraud as to 
deed of brother giving land to sister.—Reeves v. Howard, 
Iowa, 91 N. W. Rep. 896. 

78. DEEDS—Meritorious Consideration.—A grantee, who 
was the iilegitmate son of the grantor, was entitled to 
show a meritorious consideration for a grant to him by 
evidence that the grantor stood in lvco parentis to him.— 
Pickett v. Garrard, N. Car., 42 8. E. Rep. 579. 

79. DIVORCE—Laches.—A divorced wife, having delayed 
action to set aside the decree for seven years after know! - 
edge thereof, and until after defendant had remarried, 
held barred from relief by laches.—Hurley v. Hurley, 
Iowa, 91 N. W. Rep. 895. 

80. DIVORCE—New Trial on Certain Issues.—New trial 
may be granted in a divorce case on the issues of adultery 
by plaintiff, without granting it on the issues of desertion 
by defendant.—Hall v. Hall, N. Car., 42 S. E. Rep. 562. 


81. DOMICILE—Letters of Administration.—An infant’s 
residence will follow that of the father while he is living, 
and after his death it will in general follow that of the 
mother.—Jn re Russell’s Estate, N. J., 53 Atl. Rep. 169. 

82. DOWER—Conveyange by Trustee.—Wife’s right to 
dower in husband’s equitable estate of inheritance inland 
conveyed to trustee held extinguished by a conveyance 
by the trustee in the husband’s lifetime.—Goodheart v. 
Goodheart, N. J., 53 Atl. Rep. 135. 

83. EASEMENTS - Obstruction.—A complaint for obstruc- 
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tion of an easement need only state plaintiff's ownership 
thereof, describing it, without stating how it was ac- 
quired,—Carter v. Wakeman, Oreg., 70 Pac. Rep. 393. 

84. EJECTMENT—Title to Maintain.—A person holding 
the duplicate final receipt of the receiver of the United 
States land office for land taken under the homestead 
laws can maintain ejectment for the land therein de- 
scribed.—McClung vy. Penny, Okla., 70 Pac. Rep. 404. 

85. ELECTIONS—Names of Candidates.—Pol. Code, § 1197, 
prohibiting the name of a candidate to be placed more 
than once on the official ballot, held unconstitutional.— 
Murphy v. Curry, Cal., 70 Pac. Rep. 461, 

86. ESTOPPEL—After-Acquired Title.—Where an after- 
acquired equitable title of a warrantor of realty was de- 
feated, it could not be held to inure to the benefit of the 
tirst grantee.—Kentucky Land & Iinmigration Co. v. Crab- 
tree, Ky., 70S. W. Rep. 31. 

87. ESTOPPEL—Trespass in Execution.—Wife, joining 
husband in mortgage, held not entitled to maintain tres- 
pass for execution of writ of posséssion, on judgment in 
ejectment against the husband in favor of the purchaser 
at mortgage sale.—Burns vy. Womble, N. Car., 42 S. E. 

tep. 573. 

88. EVIDENCE—Damages.—In an action for damages to 
clothing and furniture having no market value, any per- 
son familiar with its nature and use is competent to tes- 
tify as to its value.--Houghtaling vy. Chicago G. W. Ry. 
Co., Iowa, 91 N. W. Rep. 811. 

89. EVIDENCE—Objection.—A fact may be established 
by secondary or incompetent evidence, if material, when 
it is received without objection. — Goodall v. Norton, 
Minn,, 92 N. W. Rep. 445. 

90. EVIDENCE—Tax Rolls.—Tax rolls held inadmissible 
as primary evidence of the taxable property of a school 
district, in an action on school bonds issued in excess of 
the district’s debt limit.—Montpelier Savings Bank & 
Trust Co. v. School Dist. No.5 of Town of Ludington, 
Wis., 92 N. W. Rep. 439. 

%1. EXCEPTIONS, BILL OF—Allowance After Term.—A 
judge is not absolutely without power to allow a bill of 
exceptions after the term, orthe expiration of the time 
as extended, and he may do so ina special case, where 
the party presenting the bill has been without fault and 
to refuse to sign the bill would work injustice.—Western 
Dredging & Improvement Co. v. Heldmaier, U. 8. C. C. of 
App., Seventh Circuit, 116 Fed. Rep. 179. 

92, EXECUTION—Conditional Redemption. — Redemp- 
tioner from an execution sale held not entitled to a return 
of the redemption money on the ground that the purpose 
of the redemption had failed.—Byers vy. McKEniry, Iowa, 
91 N. W. Rep. 797. 

93, EXECUTORS AND ADMINISTRATORS—Claim Against 
Estate.—Ky. St., §§ 3870, 4872, requiring an affidavit and de- 
mand before action on a claim against decedent’s estate, 
held not to apply to claims arising against the administra- 
tor during administration.—Crenshaw v. Duff’s Exr., Ky., 
69 S. W. Rep. 962, 

94, EXECUTORS AND ADMINISTRATORS — Erection of 
Monument.—Where an estate was not worth over $2,410, 
and the will provided for a “suitable” monument, the 
erection by the executor of a monument costing $1,050 
was unwarranted.—Jn re Smith, 78 N. Y. Supp. 130. 

95, EXECUTORS AND ADMINISTRATORS—Interest in Es- 
tate.—Trustee in bankruptcy for the creditors of an in- 
solvent father cannot make the administrators of his in- 
testate child account to him for the share which the father 
inherited.—Jn re Kane’s Estate, 77 N. Y. Supp. 874. 

%. EXECUTORS AND ADMINISTRATORS — Sale to Pay 
Debts.—Where will gives executor valid power to sell for 
papment of- debts, proceeding under the statute to sell 
cannot be maintained.—Jn re Rowley, 78 N. Y. Supp. 215. 

97. EXECUTORS AND ADMINISTRATORS—Wills.—A will 
devising land, and directing the executor to sell the same, 
invest the proceeds, and divide the accumulated amount 
at a fixed time, held not to confer on the executor the 
power to sell the land after his discharge.—Boland v. 
Tiernay, Iowa, 91 N. W. Rep. 836. 





98, EXEMPTIONS —Property Purchased or Exchanged.— 
Exemption given by Code Civ. Proc. § 531b, extends to 
property taken in exchange for the property thus re- 
leased, as well as to the increase. of such property.—Dar- 
gan v. Williams, Neb., 91 N. W. Rep. 862. 

99. EXTKADITION—Presence in Demanding State.—One 
accused of crime in another state will not be surrendered 
in extradition proceedings, where he was not in the de- 
manding state at the time the erime was alleged to have 
been committed, on the theory that it might be shown 
that he actually committed the crime at a later date than 
that alleged in the indictment.—People v. Hyatt, N. Y., 
64 N. E. Rep. 825. 

100. FALSE IMPRISONMENT—Arrest.—In action for false 
imprisonment, the mere fuct that the officer released the 
person arrested will not relieve him of an action at the 
instance of the injured party, if the arrest was unlawful 
or the detention illegal.—Harness v. Steele, Ind., 64 N. E, 
Rep. 875. 

101. FEDERAL CoURTS—Effect of Citizenship in Terri- 
tories.—A federal court has no jurisdiction of a suit in- 
volving a controversy between a citizen of a state and a 
citizen of a territory, though citizens of different states 
are parties to the suit.—Watson y. Bonfils, U. 8. C. C. of 
App., Eighth Circuit, 116 Fed. Rep. 157. 


102. FIRE INSURANCE—Title of Insured.—The giving of 
a mortgage on insured realty does not operate to change 
the ‘interest, title, or possession,”’ within the meaning of 
a clause in the policy making it void if there is any such 
change.—Wolf v. Theresa Village Mut. Fire Ins. Co. Wis., 
YL N. W. Rep. 1014. 

103. Foop—Oteomargarine.—Proprietor of restaurant, 
who uses oleomargarine made in imitation of butter, held 
liable to penalty, without proof that it was served as but- 
ter.—People v. Berwind, 77 N. Y. Supp. 859. 

104. FRAUD—Concealment.—Where a party conceals a 
fact material toa transaction and peculiarly within his 
own knowledge, it is as much a fraud as if the existence 
of that fact was expressly denied, or the reverse expressly 
stated.—Thomas v. .lurphy, Minn., 91 N. W. Rep. 1097. 

105. FRaub—Financial Statement.—A secretary of an 
insurance company held not liable for deceit, consisting 
of false representations in the insurance company’s 
official statement, in the absence of proof of active, 
conscious, and intentional fraud and misrepresentation.— 
Warfield v. Clark, Iowa, 91 N. W. Rep. 833. 


106. FRAUDS, STATUTE OF—Written Contract.—Under 
Rev. Codes, §§ 3887, 3960, a written contract for the sale of 
real property, which is signed by an agent, is not valid, 
unless the authority of such agent was in a writing sub- 
scribed by the principal.—Brandrup v. Britten, N. Dak., 92 
N. W. Rep. 453. 

107. FRAUDULENT CONVEYANCES — Creation of Trust.— 
An assignment of a mortgage in trust, after its payment 
by a.husband, intending to make a gift of the land 
covered by it to his wife, and after the execution of the 
deed' to’ her, held not fraudulent as agdinst the wifé’s 
subsequent creditors.—Carter v. Carter, N. J., 53 Atl. Rep. 
160. 

108. FRAUDULENT CONVEYANCES — Evidence. — Act of 
owner of land in procuring title to be taken up by an- 
other, and the land to be incumbered by him, held cal- 
culated to defraud creditors furnishing building ma- 
terial to owner of land.—Baltimore High Grade Brick 
Co. v. Amos, Md., 53 Atl.,Rep. 148. 

109. FRAUDULENT CONVEYANCES—Mortgaze to a Rela- 
tive.—A chattel mortgage to a relative, by which creditors 
of the grantor are hindered in the collection of their 
claims, will be scrutinized closely, and will not be sus- 
tained unless good faith is clearly shown.—Knudson v. 
Parker, Neb., 91 N. W. Rep. 850. 

110. FRAUDULENT CONVEYANCES — Nominal Consider- 
ation.—A conveyance by a husband to his wife of all his 
property for a nominal consideration is fraudulent as to 
creditors, though the wife does not participate in any 
fraudulent intent. -— Gustin v. Mathews, Utah, 70 Pac. 
Rep. 402. 
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111, FRAUDULENT CONVEYANCES—Sheriff’s Deed.—The 
use of sheriff’s deed and otherjiegaljinstruments to effect 
a fraudulent conveyance of property by a debtor is no 
bar to its: avoidance. — Watson v. Bonfils, U. 8. C. C. of 
App., Eighth Circuit, 116 Fed. Rep. 157. 

112, GARNISHMENT — Assignment of Lease. — Where a 
valid assigument of a lease had been made before gar- 
nishment of tenants thereunder by the assignor’s 
creditor was not entitled to the rents garnished as 
against the assignee.—First Nat. Bank v. Stone, Iowa, 91 
N. W. Rep. 1076. 

113. GARNISHMENT — Attachment. — After ancillary 
attachment and judgment thereon, trial of an interposed 
claim held premature, because the record showed no ser- 
vice of the writ of attachment.—Lamb v. Russel, Miss., 32 
So. Rep. 916. ; 

114, GUARDIAN AND WARD—Sale of Ward’s Land.— 
Guardian, making unnecessary sale of infant’s land for 
half its value, held chargeable with the loss. — Jn re 
Nowak, 78 N. Y. Supp. 288. 

115. HABEAS Corpus — Custody of Child. — Where 
mother has been awarded custody of child by final order, 
the father cannot by habeas corpus review the matter.—Jx 
re Lederer, 78 N. Y. Supp. 236, 

1146. HOMESTEAD — Rights of Adult Children. — Adult 
children, who are a part of the family in possession of a 
homestead, held entitled thereto so long as their mother 
was entitled to a homestead, though she was in an insane 
asylum.—Way v. Scott, lowa, 91 N. W. Rep. 1084. 

117. HOMESTEAD — Signature of Wife.—Where a wife 
failed to sign a contract for the sale of the homestead, 
her subsequent signature of contract and execution with 
her husband of a deed held a satisfaction.—Epperly v. 
Ferguson, Iowa, 61 N. W. Rep 816, 

118. HOMICIDE — Evidence. — Error in admitting evi- 
dence as to silence of accused when in presence of de- 
ceased before her death held ground for reversal on trial 
for homecide.—Veople v. Smith, N. Y., 64 N. E. Rep. 814. 


119. HUSBAND AND WIFE — Separate Property.— A 
married woman without any separate property may 
acquire land by purchase for a stranger, and bind herself 
to assume the payment of a mortgage thereon.—Citizens’ 
Loan & Trust Co. v. Witte, Wis., 92 N. W. Rep. 443. 

120. INJUNCTION — Infants. — Judgment against infant 
defendant, without guardian ad litem, held voidable 
only.—Rook v. Dickinson, 78 N. Y. Supp. 287. 

121, INJUNCTION—Restraining Suitgin Other State.—In- 
junction held to lie at suit of resident debtor to restrain 
resident creditor from attaching a sum due debtor in an- 
other state. — Margarum v. Moon, N. J., 53 Atl. Rep. 179. 


122. INSANE PERSONS — Quashing Inquisition.—Where, 
in a petition to set aside an inquisition of lunacy, it 
appeared that the evidence before the jury was con- 
flicting, but there was no such preponderance against 
the return as would justify its being set aside, a traverse 
should be allowed, if the alleged lunatic intelligently de- 
sires it.—Jn re Comfort, N. J., 53 Atl. Rep. 133, 

123, INSURANCE — Assigninent as Pledge. — On assign- 
ment of life policyand pledge, the assignor retains only 
what remains of the policy after the payment of the 
debt.—Palmer v. Mutual Life Ins. Co., 77 N. Y. Supp. 869. 


124. JUDGMENT — Divorce.—The judgment of a probate 
court in Massachusetts, in a proceeding by a wife tocom- 
pel support, held not res judicata in a suit by the wife to 
annul a divorce decree.—Everett v. Everett, 78 N. Y. Supp. 
193. 

125. JUDGMENT — Merger. — Where a person sues ona 
judgment constituting a lien on the debtor’s homestead, 
and obtains a new judgment, the first judgment held not 
merged therein. — Springs v. Pharr, N. Car., 42 S. E. Rep. 
590. 

126. JUDGMENT—Recovery From Joint Tort Feasors — 
In an action in tert, the previous recoVery of a judgment 
against a joint tort feasor is no bar to the action, so long 
as such judgment is unsatisfied.—Cushing v. Hederman, 
lowa, 91 N. W. Rep. 940. 





127, JUDGMENT—Res Judicata.—A judgment on bonds, 
part of a _ series, held not res judicata of the 
validity of other bonds of the same series. — Mont- 
pelier Savings Bank & Trust Co. v. School Dist. No. 5 of 
Town of Ludington, Wis , 92 N. W. Rep. 439. 

128. JuRY—Constitutional Law.—Where, in a suit under 
Pub. Laws 1891, ch. 98, to restrain a liquor nuisance, re- 
spondents submitted to a bearing by a single justice, they 
wore not denied a jury trial under the constitution or 
law.—Davis v. Auld, Me., 58.Atl. Rep. 118. 

129. LANDLORD AND TENANT — Diversion of Water.— 
Action for damages for continuing diversion of water, 
where tort began before lease of the land, can be main- 
tained only by the landlord.—Sposato y. City of New 
York, 78 N. Y. Supp. 168. 

130. LANDLORD AND TENANT—Fire Insurance.—Agree- 
ment releasing a lessor railroad company from liability 
for negligently causing fire held to run with the land, so 
so as to bind a successor of lessee partnership.—Kennedy 
v. lowa State Ins, Co., lowa, 91 N. W. Rep. 881. 

131. LANDLORD AND TENANT—Goods on Leased Prem- 
ises.—Where a tenant commenced removing goods from 
the leased building to the prejudice of the landlord’s lien 
for rent to become due, the landlord was entitled to an 
injunction.—Wallin v. Murphy, Iowa, 91 N. W. Rep. 930. 

132, LIBEL AND SLANDER—Actionable Per Se.—The rule 
that words imputing unchastity to a female are action- 
able per se extends to words spoken of a married, as well 
as an unmarried, woman, — Cushing v. Hederman, Iowa, 
91 N. W. Rep. 940. 

133. LIBEL AND SLANDER — “Quack.” — The term 
“quack” held used with reference to plaintiff in his pro- 
fessional character, so as to make the article libelous per 
se.—Elmergreen v. Horn, Wis., 91 N. W. Rep. 973. 

134. LIFE INSURANCE — Assignment of Policy.—Where 
assignment of a life policy is filed with the company, it 
amounts to a delivery to the assignee.—McDonough vy. 
Etna Life Ins. Co., 78 N. Y. Supp. 217. 

135. MALICIOUS PROSECUTION — Probable Cause. — One 
who suspects another of having committed an offense be- 
fore beginning a prosecution therefor should verify his 
suspicions by inquiry.—Bechel v. Pacific Exp. Co. Neb., 
91 N. W. Rep. 853. 

136. MALICIOUS PROSECUTION — Ruling on Evidence.— 
In an action for malicious prosecution, evidence that the 
prosecuting attorney was consulted by defendant was 
properly excluded, where there was no evidence con- 
necting such consultation with such prosecution.—Olson 
v. Berg, Minn., 91 N. W. Rep. 1103. 

137. MASTER AND SERVANT — Injury to Employee. — A 
railroad company, failing to equip cars with automatic 
couplers, held liable for injury to employee, though he 
was negligent.—Fleming v. Southern Ry. Co., N. Car., 42 
S. E. Rep. 905. 

138. MASTER AND SERVANT — Negligence of Ship’s Ser- 
vants.—A_ ship is liable to an employee of stevedores 
working thereon for an injury caused by the negligence 
of a winchman, who was a servant of the ship, in start- 
ing the winch without orders.—The Slingsby, U. 8S. D. C., 
E. D. N. Y., 116 Fed. Rep. 227. 

139, MASTER AND SERVANT -- Rate of Speed of Train. — 
Brakeman cannot recover, because train was running at 
excessive speed, unless such speed was not only neg- 
ligence, but operating cause of injury to him.— Martin y. 
Chicago, R 1, & P. R. Co., Iowa, 91 N. W. Rep. 1034. 

140. MORTGAGES — Agreement with Purchaser.— In a 
suitto redeem from mortgage foreclosure, pursuant to an 
agreement with the mortgagee, who purchased at the 
sale, parol evidence is permissible to show the agree- 
ment.—Brown y. John$on, Wis., 91 N. W. Rep. 1016. 

141. MORTGAGES — Foreclosure. — Sureties may have 
foreclosure of mortgage given by them restrained, till 
determination whether there was an extention of time, 
discharging them and the security. — Smith v. Parker, 
N. Car., 42S. E. Rep. 910. 

142. MORTGAGES — Title of Insured. — The giving of a 
warranty deed, with an agreement by the grantee to ree 
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convey on payment by grantor of a sum due on account, 
is a mortgage. — Wolf v. Theresa Village Mut. Fire Ins. 
Co., Wis., 91 N. W. Rep. 1014. 

143. MOTIONS—Entry of Order.— Directing the entry of 
continuance nunc pro tunc, without finding in terms that 
the court had made the orderdirected to be entered, held 
proper.—Creedon v. Patrick, Neb., 91 N. W. Rep. 872. 

144. MUNICIPAL CORPORATIONS—City Charter.— Under 
a city charter authorizing the common council to estab- 
lish night watches, an ordinance providing for the ap- 
pointment of night policemen by the mayor, subject to 
the approval of the common council, held invalid.—State 
vy. Grabarkiewicz, Minn., 92 N. W. Rep. 446. 

145. MUNICIPAL CORPORATIONS— City Officers. — A de- 
tective sergeant is a city officer, within Const. 1894, art. 10, 
§ 2, providing that electors of a city or the officers thereof 
shall appoint to city offices. — People v. Partridge, 78 N. 
Y. Supp. 249. 

146. MUNICIPAL CORPORATIONS — Estoppel. — A town 
may estop itself from opening an alley which has been 
occupied for many years by a private person under 
claim of right.— Blennerhassett v. Town of Forest City, 
Iowa, 91 N. W. Rep. 1044. 

147, MUNICIPAL CORPORATIONS—Indebtedness.—A con- 
tract by acity of the first class, with an indebtedness 
reaching the constitutional limit, to pay for waterworks 
by the raising of a special fund,as provided in Code, §§ 
742, 745, 894, held constitutional. — Swanson vy. City of 
Ottumwa, Iowa, 91 N. W. Rep. 1048. 

148. MUNICIPAL CORPORATIONS—Liability for Injuries. 
—A town held not liable for injuries sustained by one 
falling into an unguarded ditch in a highway, dug for the 
purpose of taking up the disused water mains in territory 
annexed to the town by Acts 1894, No. 190. — Stockwell v. 
Town of Rutland, Vt., 53 Atl. Rep. 132. 

149, MUNICIPAL CORPORATIONS—Obstruction. — Where 
aderrick has stood in a street for a year, the city is 
charged with notice of such fact. — City of Denver v. 
Murray, Colo., 70 Pac. Rep. 440. 

150. MUNICIPAL CORPORATIONS—Salary of Employee.— 
Street sweeper held entitled to recover deficiency in 
year’s salary resulting from insufficiency of appropria- 
tion.—Downs v. City of New York, 78 N. Y. Supp. 222. 

151. MUNICIPAL CORPORATIONS—U ltra Vires.—A person 
dealing with a municipal corporation is held to know the 
extent of the powex of such corporation, and if he ob- 
tains a grant for which there is no legal authority he ob- 
tains no right.—Cedar Rapids Water Co. v. City of Cedar 
Rapids, Iowa, 91 N. W. Rep. 1081. 

152. NEGLIGENCE—Conflicting Evidence.—Where there 
is a conflict in the evidence as to contributory negligence 
in an action for personal injuries, the court cannot direct 
a verdict for defendant.— House v. Seaboard Air Line R. 
Co., N. Car., 428. E. Rep. 553. 

153, NEGLIGENCE—Evidence.—It is error for the court 
to group together certain facts in evidence, and instruct 
the jury that they constitute negligence; the question 
being one for the jury. — Chicago, B. & Q. R. Co. v. 
Krayenbuhl, Neb., 91 N. W. Rep. 880. 

154: NEW TRIAL — After Appeal. — New trial, after re- 
versal of judgment by the appellate division without 
allowance of new trial, should not be granted by the 
court at special term, without new facts being shown.— 
Seaman v. Clarke, 78 N. Y. Supp. 171. 

155. NUISANCE—Intoxicating Liquors.—The legislature 
may properly authorize an equity suit in behalf of the 
state or the people, in case of a common nuisance, to be 
maintained by 20 legal voters in the town where the nui- 
sance is alleged to exist.—Davis v. Auld, Me.,53 Atl. Rep. 
118. 

156. OFFICERS — Ministerial Officer. — Member of the 
board of education held to be a ministerial officer within 
Cr. Code, § 190.—State v. Loechner, Neb., 91 N. W. Rep. 
N74. 

157. PAYMENT—Burden of Proof.—Where a creditorre 
ceives a check, and agrees to credit the amount thereof, 
the burden is on him to show that the check was returned 





or that it was not paid. — Goodall v. Norton, Minn., 92N. 
W. Rep. 445. ; 

158. PERJURY—Evidence.—On trial for perjury,whether 
defendant’s memory was so defective from sickness that 
he was not responsible held a question of fact for the 
jury.—People v. Doody, N. Y., 64 N. E. Rep. 807. 

159, PHYSICIANS AND SURGEONS—Osteopathy.—An osteo- 
path held, under Code, § 3132, as amended by Laws 4885, ch. 
117, and section 3124, not to require license for practicing 
medicine.— State v. MacKnight, N. Car., 42 S. E. Rep. 580. 


160. PRINCIPAL AND AGENT — Action Against Agent,— 
Agents who manage realty held notentitled, on termina- 
tion of agency, to retain commissions on rents to accrue 
in the future. — Thomas v. Gwyn, N. Car., 42 8. E. Rep. 
904. 

161. PRINCIPAL AND AGENT—Commissions, — A life in- 
surance agent’s right of commission on renewals under 
his contract of agency held not a power coupled with an 
interest, preventing the termination of the contract by 
the company.—Andrews v. Travelers’ Ins. Co., Ky., 70 8. 
W. Rep. 43. 

162. PRINCIPAL AND AGENT—Unauthorized Agent.—One 
for whom another in good faith .assumes to act as the 
agent must disavow the act within a reasonable time, or 
his silence will be construed as a ratification.—Robbins 
v. Blanding, Minn., 91 N. W. Rep. 844. 

163. PRIZE FIGHTING—Indictment. — Allegations in an 
indictment held to sufficiently charge the crime of prize 
fighting under a statute providing that “whoever en- 
gages as principal in any prize fight shall be fined,”’etc.— 
State v. Patten, Ind., 64 N. E. Rep. 85v. 

164. ProcEess—Sheriff’s Return. — Where a sheriff's re- 
turn of a summons was valid on its face, objection 
thereto should have been by plea.—Lamb v. Russel, Miss., 
32 So. Rep. 916. 

165. RAILROADS—Contributory Negligence. — Plaintiff, 
injured while walking on a railroad track by being run 
into from the rear by an engine,held guilty of con- 
tribury negligence. — Gulf, C. & S. F. Ry. Co. v. Miller, 
Tex., 70S. W. Rep. 25. 

166. RAILROADS—Insuflicient Culverts.—It is no defense 
to a railroad company, sued for damages from repulsion 
of the flow of a water course by an insufficient culvert, 
that it employed skillful engineers to construct the 
same.—Houghtaling v. Chicago G. W. Ry. Co., Iowa, 91 
N. W. Rep. 811. 

167. RAILROADS — Negligence. — The fact that defend- 
ant’s car was run through a fog at the rate of 18 miles an 
hour, when injuring plaintiff on the track, is sufticient 
to present for determination by the jury the ques- 
tion of defendant’s negligeuce. — Denton v. Brooklyn 
Heights R. Co., 78 N. Y. Supp. 157. 

168. RAILROADS —;Proximate Cause. — A railroad 2n- 
gineer has a right to presume, until the contrary is indi- 
cated, that one walking on the track will take due pre- 
cautions for his own safety.—Humphreys’ Admx. v. Val- 
ley R. Co., Va., 42 8S. E. Rep. 882. 

169. REFORMATION OF INSTRUMENTS — Request for 
Correction.—In a suit to reform a deed because of error 
in the description of the land intended to be conveyed, 
and to recover the land erroneously included, held, that 
no previous demand for correction of the mistake was 
necessary.—Earl v. Van Natta, Ind., 64 N. E. Rep. 90. 

170. RELEASE—Release of Joint Trespasser.—Release of 
a sheriff from liability for trespass in executing a writ of 
possession releases the plaintiff in the writ. — Burns v. 
Womble, N. Car., 42 8. E. Rep. 573. 

171. RELIGIOUS SOCIETIES — Authority of Governing 
Body.—A clergyman, deprived of his authority to offici- 
ate as such, may be enjoined from making use of church 
property in that capacity. — Bonacum v. Harrington, 
Neb., 61 N. W. Rep. 686. 

172. REMOVAL OF CAUSES — Separable Controversy.— 
An action against a railroad company and its employee to 
recover for an injury alleged to have restlted from the 
joint and concurrent negligence of the defendants is not 
removable by the company, which wone is a eitizen of 
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another state, on the ground that itinvolves a separable 
controversy.—Riser v. Southern Ry. Co., U.S. C. C., D. S. 
Car., 116 Fed. Rep. 215. 

173. SALES—Breach of Warranty. — The acceptance of 
goods without inspection held not to waive the right to 
return them for breach of warranty, — Punteney- 
Mitchell Mfg. Co. v. T. G. Northwall Co., Neb., 91 N. W. 
Rep. 863, 

174. SALES — Warranties. — A statement that a steam 
engine is ‘‘as good as new in every particular” is a repre- 
sentation of physical fact, and not mere words of general 
commendation.—Milwaukee Rice Machinery Co. v. Ham- 
acek, Wis.. 91 N. W. Rep. 1010. 

175. SALES — Warranty.—A stipulation in a contract for 
the manufacture and delivery of a steamship, that she 
should have a designated speed, held to constitute a col 
lateral warranty, surviving acceptance. — Bull v. Bath 
Iron Works, 78 N. Y. Supp. 181. 

176. SCHOOLS AND SCHOOL DISTRICTS—Religious Exer- 
cises.—Under Const. art. 1, § 4, and article 8, § 11, religious 
exercises ina public school in school hours and in the 
presence of the pupils held to be forbidden. — State vy. 
Scheve, Neb., 91 N. W. Rep. 846. 

177. SCHOOL TEACHER — Sickness. — Deduction from 
salary of school teacher, absent through sickness, held 
proper. — Murphy v. Board of Education of City of New 
York, 78 N. Y. Supp. 248. 

178. SET-OFF AND COUNTERCLAIM—Breach of Warranty. 
—Where plaintiff sued ona sealed instrument for the 
price of land sold, damages for breach of warranty of 
title cannot be set up as a common-law counterclaim in 
the nature of recoupment.—Kinzie v. Riely’s Exr., Va., 42 
S. E. Rep. 872. 

179. SPECIFIC PERFORMANCE — Sufficiency of Pleading. 
—Where a contract based on the organization of a corpo- 
ration failed to disclose the kind of a corporation con- 
templated, complaint for specific performance, failing to 
allege such matters, was insufficient. — Burk v. Mead, 
Ind., 64 N. E. Rep. 880. 

180. SPECIFIC PERFORMANCE — Venue.—A suit for spe- 
cific performance may be brought by the vendor ina 
court having jurisdiction of the property, or in one hav- 
ing jurisdiction ofthe person ofthe defendant only.— 
Epperly v. Ferguson, Iowa, 91 N. W. Rep. 816. 

181. SUBROGATION—Defaulting Bank Cashier.—Sureties 
of a defaulting bank cashier are subrogated to the rights 
of the bank against the broker through whom the money 
was lost.—Mendel v. Boyd, Neb., 91 N. W. Rep. 860. 


182. TAXATION — Avoiding Tax Title. — Under Rev. St. 
1898, §§ 1188, 1189, the three-year limitation for action to 
avoid a tax deed obtains, though the county board sold 
the tax certificates for less than face value, without no- 
tice, contrary to section 664. — Kennan y. Smith, Wis., 91 
N. W. Rep. 986. 

183. TAXATION — Tax Collector. — Code 1892, § 3804, au- 
thorizing the tax collector to assess such persons and 
personal property as he may find unassessed by the as- 
sessor, is constitutional. — Powell v. McKee, Miss., 32 So. 
Rep. 919. 

184. TRADE-MARKS AND TRADE-NAMES — Counterfeit 
Labels. — To authorize a recovery under Code, § 5050, of 
profits derived by defendant by use of a counterfeit label, 
it must be shown he acted in bad faith. — Beebe v. Toler- 
ton & Stetson Co., lowa, 91 N. W. Rep. 905. 

185 TRADE-MARKS AND TRADE-NAMES — “French Tis- 
sue.” — The words “French Tissue,” as applied to a thin 
paper dressing for corns, originating in France, cannot 
be appropriated as a trade-mark; the first being broadly 
geographical, and the second descriptive of the texture 
ofthe paper. — Draper vy. Skerrett, U.S.C. C., E. D. Pa., 
116 Fed. Rep. 206. 

186. TRADE-MARKS AND TRADE-NAMES—Infringement. 
—A bill for an injunction to restrain infringement of a 
trade-mark must allege the facts which are essential to 
complainant's right to relief positively, and not merely 
on information and belief. — Gaines & Cu. vy. Sroufe, U.S. 
CU. C,, N. D. Cal,, U7 Fed. Rep. 965. 


187. TRIAL—Instructions.—The failure of an instruction 
to include all conditions under which recovery cannot 
be had for a personal injury does not render it objection- 
able.—Johnson vy. Gehbauer, Ind., 64 N. E. Rep. 855. 


188, TRIAL — Special Verdict. — A special verdict, the 
various findings of which were in conflict with each 
other, held insufficient to support a judgment. — Waller 
v. Liles, Tex., 70S. W. Rep. 17. 

189. TRUSTS — Parol Proof. — Where a debtor convey3 
land to acreditor under parol agreement to divide the 
proceeds among creditors of the grantor, it cannot be 
regarded as a mortgage for the benefit of creditors, thus 
creating an express trust by parol. — Byers v. McEniry, 
Iowa, 91 N. W. Rep. 797. 

190. TrRusTs—Purchase of Land with Husband’s Money. 
—Where the jury found that title to land purchased with 
a husband’s money was taken in the wife’s name, with- 
out the husband’s knowledge or consent, a resulting 
trust arose in the husband’s favor.—Flanner y. Butler, N. 
Car., 42 8. E. Rep. 547. 

191. TRUSTS — Resulting Trust. — A resulting trust to 
the grantor of a deed cannot be established by mere 
showing of want of consideration for the deed. — Mc- 
Clenahan vy. Stevenson, Iowa, 91 N. W. Rep. 925. 


192. UsURY—Assumption of Contract.—There is no usury 
in assumption of contract providing for the legal rate of 
interest when the contract was made.—Adams vy. Shirk, 
U. 8. C. C. of App., Seventh Cireuit, 117 Fed. Rep. 801. 

193. VENDOR AND PURCHASER — Ejection.—Vendee in 
possession, under contract of sale authorizing such pos- 
session for a permanent purpose, cannot be ejected at 
suit of vendor for failure to pay purchase price.—Titcomb 
vy. Fonda, J. & G. R. Co., 78 N. Y. Supp. 226. 


194. VENDOR AND PURCHASER—False Representations. 
False representations that land in a distant state is level 
valley land, well timbered, and all capable of cultivation, 
held not expressions of opinion, but ground for avoiding 
sale.—Sykes v. Reiher, Iowa, 91 N. W. Rep. 920. 

1%. VERDICT—Unmentioned Defendants. — A verdict 
méntioning only one defendant, in an action where three 
have been sued on the same obligation, held to afford no 
grounds for a venire de novo as to such defendant.—Max- 
well v. Wright, Ind., 64 N. EK. Rep. 893. 


196. WATERS AND WATER COURSES—Diverting Water.— 
One diverting water from a stream, and turning it back 
into the old channel at a point below, held liable fordam- 
ages.—Briscoe v. Young, N. Car., 42S. BM. Rep. 893. 


197. WATERS AND WATER COURSES—Polluting River.— 
On«& prosecution for fouling the waters ofa river with 
discharges from a sewer, held not necessary for the state 
to actually trace the passage of impurities.—State v. Glu- 
cose Sugar Refining Co., Iowa, 91 N. W. Rep 794. 

198. WATERS AND WATER COURSES—Validity of Ordin- 
ance.—Invalid city ordinance granting a franchise toa 
corporation held not color of right, preventing the city 
fram collaterally asserting the nonexistence of rights 
claimed under the ordinance.—Cedar Rapids Water Co. 
v. City of Cedar Rapids, Iowa, 91 W. Rep. 1081. 

199. WEAPONS—Police Officer.—Pen Code, art. 338, held 
not to exempt from criminal prosecution a policeman of 
Ft. Worth carrying a pistol in San Antonio.—Ray vy. State, 
Tex., 70S. W. Rep. 2%. 

200. WILLS—Life Estate.—Where a testamentary trust 
creating a life estate in behalf of testator’s children fails, 
the life tenants take a fee in the property.- Dodsworth 
Vv. Dam, 78 N. Y. Sapp. 264. 
| 201. WITNESSES—Signature.—Defendant having testified 
; that a signature to a note was not his handwriting, his 
| ability to indentify his own handwriting was a proper 
| 
| 





subject of cross-examination. — Brown y¥. Woodward, 
Conn., 53 Atl. Rep. 112. 

202. WORK AND LABOR—Health Ofiicer.—Where a health 
officer sued on quantum meruit for medical services, when 
his Compensation was a fixed salary, a demurrer was 

| properly sustained.—Yandell y. Madison County, Miss., 
| 82 So. Rep. 918, 








